

April 4, 1996

Carol W. Lynch

City Attorney

City of Rancho Palos Verdes

Richards, Watson & Gershon

333 South Hope Street, 38th Floor

Los Angeles, California  90071-1469



Re:  Your Request for Advice




Our File No. A-96-093

Dear Ms. Lynch:


This is in response to your request for advice on behalf of City of Rancho Palos Verdes City Councilmembers Byrd, Ferraro and Hollingsworth regarding the conflict-of-interest provisions of the Political Reform Act (the "Act").  

QUESTIONS


(1)  Do any of the councilmembers listed above have a conflict of interest in voting on the revisions to a project the city is considering?


(2)  Is the form and content of each of the real estate broker's opinion letters sufficient for the particular councilmember to form a good faith belief that the project will not have a material financial effect on the value of that councilmember's property?

CONCLUSION


 So long as the broker considered all of the factors outlined in Commission regulations and it is otherwise reasonable to rely on the broker's opinion, each councilmember may rely on the broker's report to form a good faith belief that the subdivision project will not have a material financial effect on the value of his or her property.  However, each councilmember must make the ultimate factual determination that the appraisals are reliable and correct. 

FACTS


At the March 11, 1996, city council meeting, the city council will consider certain amendments to a project which was first approved by the city council in 1992.  The project at issue is a proposal to develop a golf course and residential subdivision of approximately 80 homes in the city's Coastal Zone.  Since the project was first approved, the city also has approved certain revisions to the project proposed by the developers.


The revisions which will be considered by the city council this month are minor; they include certain changes to trails and a street within the project's boundaries, which were required by the California Coastal Commission, and the movement of the proposed clubhouse eighty feet west of the location which was last approved by the city council.  Due to the length of time that this project has been pending before the city and the Coastal Commission, the composition of the city council has changed since the project was first approved in 1992.


Currently, the residences of three of the members of the city council are more than 300, but less than 2500, feet from the project site.  Two of the members of the city council have abstained on prior occasions when this project was before the body on which they served, since there still was a quorum of members who could vote on the matter.  For that reason, they did not obtain the opinion of a real estate expert as to whether the value of their properties would be affected by the project in the amounts specified by the Act.


However, now the issue has arisen with respect to a third councilmember who recently was elected to the city council.  For that reason, the city might be required to invoke the "Rule of Legally Required Participation" in order to obtain a quorum of the members of the city council to vote on the revisions to the project.  Accordingly, the city obtained the opinion of an independent real estate broker specializing in real estate transactions on the Palos Verdes Peninsula, Mr. Joseph T.  Barnett, to analyze each councilmember's property to determine whether the project, as a whole, is likely to result in a $10,000 increase or decrease in the value of each member's property or an increase or decrease of $1000 or more in the rental value of each property.


You have attached letters from Barnett & Co., in which 

Mr. Barnett used the factors set forth in subsection (d) of Regulation 18702.3 in rendering his opinion with respect to each councilmember's property.  Based on those criteria, he has opined that the project, as a whole, will not have the requisite financial effect on any of the properties.  

ANALYSIS


Section 87100 prohibits any public official from making, participating in making, or otherwise using his official position to influence a governmental decision in which the official has a financial interest.  Section 87103 specifies that an official has a financial interest in a decision where it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official or a member of his or her immediate family or on:


(b) Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.





Section 87103(b).


We assume that the councilmembers' interests in their respective residences are greater than $1,000.  Thus, the councilmembers are prohibited from making or in any way participating in decisions which would have a foreseeable material financial effect on their property that is distinguishable from the effect on the public generally.


Regulation 18702.3 provides that the effect of a decision on real property in which an official has an economic interest is material if:


(3) The real property in which the official has an interest is located outside a radius of 300 feet and any part of the real property is located within a radius of 2,500 feet of the boundaries (or the proposed boundaries) of the property which is the subject of the decision and the decision will have a reasonably foreseeable financial effect of:



(A) Ten thousand dollars ($10,000) or more on the fair market value of the real property in which the official has an interest; or


(B) Will affect the rental value of the property by $1,000 or more per 12 month period.


The three councilmembers' residences are more than 300 feet from the new subdivision, but within 2,500 feet of the project site.  Consequently, they must disqualify themselves from participating in any decision regarding the new subdivision that could foreseeably increase or decrease the fair market value of their real property by $10,000 or more, or the rental value of their property by at least $1,000 in a 12-month period.  (Regulation 18702.3(a)(3)(A).)


Regulation 18702.3(d) sets forth factors that must be considered in determining whether a decision will have a material financial effect on the councilmembers' real property.


1.  The proximity of the property which is the subject of the decision and the magnitude of the proposed project or change in use in relationship to the property in which the official has an interest;


2.  Whether it is reasonably foreseeable that the decision will affect the development potential or income producing potential of the property;


3.  Whether it is reasonably foreseeable that the decision will result in a change to the character of the neighborhood including, but not limited to, the effect on traffic, view, privacy, intensity of use, noise levels, air emissions, or similar traits of the neighborhood.


You have submitted three letters from a real estate broker in the jurisdiction attesting to the fact that the new subdivision will not have a material financial effect on any of the councilmembers' three residences.  The letters apply the principles of Regulation 18702.3(d) in analyzing the material financial effect of the subdivision on each of the three properties separately.


Formal written advice is the application of the law to a particular set of facts provided by the requestor.  (Regulation 18329.)  The Commission cannot determine whether there will be a material financial effect on the councilmembers' properties or evaluate the accuracy of the appraisal letters.  (Diaz Advice Letter, No. A-95-143.)  As a result, any immunity that flows from the letter is only applicable to the extent that the underlying facts that you have submitted are accurate.   


Your councilmembers ask if they may rely on the opinion of the real estate broker in analyzing the material financial effect of the decisions on their financial interests.  If it is reasonable to rely on the assessment of materiality made by the broker, the councilmembers may participate in the decisions. Conversely, if the councilmembers' reliance on the broker's opinion is unreasonable, the councilmembers may be in violation of the Act if they participate in the decisions.  


In previous letters, we have advised that an analysis of materiality is deficient where the analysis did not consider the factors in Regulation 18702.3(d).  However, an appraisal conducted by a disinterested and otherwise qualified real estate professional, who considers the factors listed in Regulation 18702.3(d), will be considered a good faith effort to assess the materiality of pending governmental decisions indirectly affecting a public official's property.  (Confer Advice Letter, No. A-94-345; Chiozza Advice Letter, No. A-94-114; Stone Advice Letter, No. A-92-133a.)


In this case, it appears that the real estate broker considered all of the factors in the Commission's regulations.  Therefore, the letters will be considered a good faith effort to assess the materiality of these decisions and the decisions will not result in a violation of the Act if and only if the councilmembers make the ultimate factual determination that the appraisals are reliable and correct.


If you have any further questions, please feel free to contact me at (916) 322-5660.





Sincerely,



Steven G. Churchwell



General Counsel



By:  Liane Randolph




Counsel, Legal Division

