





April 23, 1996

Christopher Blunt

Presiding Partner

The Van Ness Investment Club

505 Van Ness Avenue

San Francisco, California  94102







Re:  Your Request for Advice








Our File No. A-96-094

Dear Mr. Blunt:


This is in response to your request for advice on behalf of yourself and various employees of the California Public Utilities Commission regarding the conflict-of-interest provisions of the Political Reform Act (the "Act").  

QUESTIONS


1.  Is the Van Ness Investment Club restricted from investing in a company that sells some of their products to companies the CPUC regulates because some club members are employees of the California Public Utilities Commission (the "CPUC")? 


2.  Under what circumstances is a club member required to report investments in stock purchased by the Van Ness Investment Club?


3.  Under what circumstances is a club member required to disqualify himself or herself from a CPUC decision where the member has made an investment of $1,000 or more?

CONCLUSIONS


1.  The Political Reform Act does not restrict any person, including the Van Ness Investment Club and its members, from making any investments.


2.  A club member who is a member or designated employee of the CPUC is required to report the club as an economic interest if the member's investment interest in the club aggregates $1,000 or more during the reporting period.  In addition, if a club member has a 10-percent or greater interest in the club, the public official must also report investments held by the club if his or her pro rata share of an investment is $1,000 and the investment is in a business entity located in, or doing business in, the state. 


3.  A club member who is a CPUC employee may be required to disqualify himself or herself from any decision which:

(1) affects the club and a member has an investment interest of $1,000 or more in the club, or (2) affects any business entity in which the club holds an investment or interest of $1,000 or more and the member's investment or interest in the club is 10-percent or greater.

FACTS


You are a partner in a small partnership, the Van Ness Investment Club (the "club").  The club has 30 members consisting mostly of employees working at the CPUC.  About half of the club members are designated employees of the CPUC. 


Although club members contribute specified amounts to the club each month for investment purposes, the investments are owned by the club.  Some of the members ask that specific investments be transferred into a member's account.  However, the members cannot dispose of the investment.  For example, if a member wishes to sell the stock in the account, the club determines whether to purchase the investment from the member or to allow the member to otherwise dispose of it. 


Some of the club members have made investments of $1,000 or more in stock in companies regulated and not regulated by the CPUC.  Some of the club members have made investments totalling less than 10-percent of the club's total investments and some of them have made investments totalling more than 10 percent of the total club's investments.  


The club has a policy of not investing in any company the CPUC regulates, nor any affiliated entity of a company regulated by the CPUC.  The club is interested in purchasing shares in communications equipment companies that design, manufacture, market, and service voice and data equipment to a variety of customers, some of which happen to be regulated by the CPUC.  This type of company sells their products to telephone companies, interexchange carriers, governments, and other businesses.  The CPUC does not regulate the rates, profit levels or review plant purchases of this type of unregulated companies.  Furthermore, the products these unregulated companies produce are available from many different companies in the marketplace.


The CPUC does not regulate competitive products that are produced and sold to a multitude of other companies.  However, the CPUC does regulate some of these companies' largest customers, and, in the future, more of their customers might apply for permission to provide regulated services under the jurisdiction of the CPUC.  The club does not believe that simply owning shares in a competitive business which happens to sell its products or services to companies the CPUC regulates poses a conflict for its members.

APPLICABLE LAW


The Political Reform Act was enacted by the people of the State of California by initiative in 1974.  One of the primary  purposes of the Act is to ensure that public officials perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.  (Section 81001(b).)


1.
Disclosure Requirements


The Act does not restrict any person, including the club and its members, from making any investments.  In furtherance of the goals of the Act, public officials, however, are required to report specified economic interests.  (Sections 87200-87210 and Sections 87300-87350.)  Among the interests that must be reported include investments.


Section 82034 defines "investment" to include the following:

...any financial interest in or security issued by a business entity, including but not limited to common stock, preferred stock, rights, warrants, options, debt instruments and any partnership or other ownership interest owned directly, indirectly or beneficially by the public official, or other filer, or his or her immediate family, if the business entity or any parent, subsidiary or otherwise related business entity has an interest in real property in the jurisdiction, or does business or plans to do business in the jurisdiction, or has done business within the jurisdiction at any time during the two years prior to the time any statement or other action is required under this title.  No asset shall be deemed an investment unless its fair market value equals or exceeds one thousand dollars ($1,000)

....Investments of an individual includes a pro rata share of investments of any business entity, mutual fund, or trust in which the individual or immediate family owns, directly, indirectly or beneficially, a 10-percent interest or greater.  






(Emphasis added.)


Therefore, public officials must report investments in 

any business entity located in or doing business in the public official's jurisdiction in which the public official or member of his or her immediate family have a direct, indirect or beneficial interest aggregating $1,000 or more during the reporting period.  If a public official has a 10-percent or greater interest in a business entity, the public official must also report investments held by the business entity if his or her pro rata share of the investment is $1,000 or more and the investment is in a business entity located in, or doing business in, the public official's jurisdiction.  (Sections 87206 and 82034.) 


2.
Disqualification Requirements


Also in furtherance of the goals of the Act, Section 87100 of the Act prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  A "public official" is defined in Section 82048 and Regulation 18700 as every natural person who is a member, officer, employee, or consultant of a state or local government agency.  


Section 87103 provides, in relevant part, that a public official has a financial interest in a decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official or a member of his or her immediate family or on any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.  (Section 87103(a).)  For purposes of this section, indirect investment or interest means any investment or interest owned by the spouse or dependent child of a public official, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official's agents, spouse, and dependent children own directly, indirectly, or beneficially a 10-percent interest or greater.


A public official may not participate in any decision if it is reasonably foreseeable that the decision will have a material financial effect on his or her investment interests within the meaning of Section 87103.


An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required. However, if an effect is only a mere possibility, it is not reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198.) 


The test for materiality differs depending on the specific circumstances of each decision.  For example, where an economic interest is directly before the official's agency, the effect is generally deemed to be material and disqualification is required.  (Regulation 18702.1(a).)  Where a business entity will be indirectly materially affected by a governmental decision, Regulation 18702.2 sets forth the applicable materiality standard.  Whether the indirect effect of a decision is material depends on the financial size of the business entity.  For example,
Regulation 18702.2(g) provides that for a relatively small business entity, the effect of a decision is material where:



(1)  The decision will result in an increase or decrease in the gross revenues for a fiscal year of $10,000 or more; or


(2)  The decision will result in the business entity incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $2,500 or more; or


(3)  The decision will result in the increase or decrease in the value of assets or liabilities of $10,000 or more.


Thus, if subdivision (g) is the proper standard applicable, a public official may not participate in any decision concerning the business entity if the decision will foreseeably increase or decrease the gross revenues, assets or liabilities of the entity by $10,000 or more, or increase or decrease expenses by $2,500.

ANALYSIS


According to your facts, you have established a for-profit partnership, an investment club.  The club is a business entity as defined in the Act.  (Section 82005.) 


1.
Club Investments


You ask whether the Act restricts the club from investing in companies that happen to sell products or services to companies the CPUC regulates because various club members are designated employees of the CPUC.  The Political Reform Act does not restrict any person, including the club and its members, from making any investments.  Moreover, whether or not the companies the club invests in are regulated or not regulated by the CPUC is not a factor in determining the club members' reporting obligations under the Act.  

