




April 4, 1996

Robert J. Gaglione 

General Counsel 

Encinitas Geologic Hazard Abatement District

c/o McInnis, Fitzgerald, Rees and Sharkey

1230 Columbia Street, Suite 800

San Diego, CA  92101-3571






Re:
Your Request for Advice


Our File No. A-96-095

Dear Mr. Gaglione:


This is in response to your letter requesting advice on behalf of David Oakley, Robert Frickman, Gwen Truax, Donald Pierce, and Wanda Fulton regarding their responsibilities as members of the Governing Board of the Encinitas Beach Geologic Hazard Abatement District under the conflict-of-interest provisions of the Political Reform Act (the "Act").  


Please note that nothing in this letter should be construed to evaluate any conduct which may have already taken place.  In addition, this letter is based on the facts presented to us.  The Commission does not act as the finder of fact in providing advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)

QUESTION


May the members of the Governing Board of the Encinitas Beach Geologic Hazard Abatement District participate in decisions regarding a proposed assessment district?

CONCLUSION


Each of the members may participate in the assessment decisions so long as the decisions affect the members in substantially the same manner as a significant segment of the district.

FACTS


The Encinitas Beach Geological Hazard Abatement District (the GHAD) was formed on November 16, 1994 by the City of Encinitas.  The purpose of the GHAD was to establish a funding mechanism to prevent, mitigate, abate and control the geological erosion of the bluffs fronting on the Pacific Ocean within the boundaries of the GHAD.  The GHAD includes 41 parcels of property.  There are approximately 35 separate property owners in the district.  


In order to fund the mitigation measures, the GHAD is considering creating an assessment district that will spread the costs of mitigation measures in relation to the benefit received by each property owner.  The proposed plan will establish two separate assessment districts.  The first district (Plan 1) will be established to maintain existing seawalls.  The second will be established for the construction of new seawalls for those persons who do not currently have seawall protection on their property (Plan 2).


PLAN 1:  Mr. Oakley and Mr. Frickman will be subject to an assessment in respect to Plan 1.  According to the most recent assessment rolls provided by Jeff Cooper of Berryman and Heniger on April 22, 1996, Mr. Frickman will be subject to an annual assessment of $1,619 and Mr. Oakley will be assessed $1,614.  At least 5 other property owners in the district will be subject to an assessment in the amount of $1,614 to $1,619.


PLAN 2:  Ms. Truax, Mr. Pierce, and Ms. Fulton will be assessed under Plan 2.  According to the most recent assessment rolls, Ms. Truax and Mr. Pierce will be assessed annually $8,113, and Ms. Fulton will be assessed $6,177.  The assessment is spread based on each parcel's proportionate seawall footage.

ANALYSIS

Economic Interests


Section 87100 of the Act prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  A "public official" is defined in Section 82048 and Regulation 18700 as every natural person who is a member, officer, employee, or consultant of a state or local government agency.  This definition includes members of the Encinitas Beach Geologic Hazard Abatement District, if the board is a decisionmaking board. 


Section 87103 provides that a public official has a financial interest in any decision which will have a reasonably foreseeable material financial effect on the official or on a member of his or her immediate family, or on:


(b)  Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.  





Section 87103(b).


You stated that all five members own real property in the jurisdiction.  We assume that each member has an interest in his or her respective property worth $1,000 or more.  Consequently, these members may not participate in any decision that will have a reasonably foreseeable and material financial effect, distinguishable from the effect on the public generally, on their property interests.


In addition, Regulation 18702(a)(4) provides that the term "economic interest" also includes direct effects on the official or a member of the official's immediate family as set forth in Government Code Section 87103 and Section 18702.1(a)(4).  Thus, the official will also have an economic interest in decisions that will result in the personal expenses, income, assets, or liabilities of the official or his or her immediate family increasing or decreasing by at least $250 in any 12-month period.

Foreseeability and Materiality


Whether the financial consequences of a decision are reasonably foreseeable at the time a governmental decision is made depends on the facts of each particular case.  An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required. However, if an effect is only a mere possibility, it is not reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198.)  


Obviously, establishing an assessment district that includes the property of the officials will have a foreseeable financial effect on the officials' interests.  Moreover, Regulation 18702.1(a)(3)(C) provides that a decision to impose, repeal or modify any taxes or fees assessed on an official's real property is considered material.


PLAN 1:  Under Plan 1, Ms. Truax, Mr. Pierce, and Ms. Fulton will not be financially affected.  Thus, they may participate freely in the decisions related to Plan 1.  However, Mr. Oakley and Mr. Frickman own property that will be subject to the assessment.  Thus, absent an exception Mr. Oakley and Mr. Frickman will not be able to participate in Plan 1.


PLAN 2:  Under Plan 2, Ms. Truax, Mr. Pierce, and Ms. Fulton will be subject to the assessment, Mr. Oakley and Mr. Frickman will not.  Thus, Mr. Oakley and Mr. Frickman will not have a conflict of interest with respect to Plan 2.  However, absent an exception Ms. Truax, Mr. Pierce, and Ms. Fulton will not be able to participate in Plan 2.

The "Public Generally" Exception


However, Regulation 18703 provides an exception to the conflict-of-interest provisions if the effect on the official's interest is not distinguishable from the effect on the public generally.  For the "public generally" exception to apply, a decision must affect the official's interests in substantially the same manner as it would affect a significant segment of the public.  (Regulation 18703.)  


On September 7, 1993, the Commission adopted specific standards to determine when a governmental decision will fall within the "public generally" exception.  Regulation 18703 provides that the "public generally" exception applies where both subdivisions (1) and (2) apply.


(1)  Significant Segment:  The governmental decision will affect a "significant segment" of the public generally as set forth below:



(A)  The decision will affect:

* * *



(ii)  Ten percent or more of all property owners, all home owners, or all households in the jurisdiction of the official's agency or the district the official represents, or 

* * *


(2)  Substantially the Same Manner:  The governmental decision will affect the official's economic interest in substantially the same manner as it will affect the economic interests of the segment identified in subdivision (a)(1) of this regulation.


Regulation 18703.1(b) also provides a special rule for assessment decisions where the decision is to establish or adjust assessments which are applied on a proportional basis on the official's economic interest and on a significant segment of the jurisdiction.


PLAN 1:  Only Mr. Oakley and Mr. Frickman have a potential conflict of interest with respect to Plan 1.  According to the most recent assessment rolls provided by Jeff Cooper of Berryman and Heniger on April 22, 1996, Mr. Frickman will be subject to an annual assessment of $1,619 and Mr. Oakley will be assessed $1,614.  However, Plan 1 provides that more than 10 percent of the 39 property owners in the district will be assessed approximately the same amount.  Thus, the "public generally" exception will apply and Mr. Oakley and Mr. Frickman may participate in the Plan 1 decisions.  

