




April 15, 1996

Arthur Danner III

Santa Cruz County District Attorney

P.O. Box 1159

701 Ocean Street

Santa Cruz, CA  95061






Re:
Your Request for Advice


Our File No. A-96-109

Dear Mr. Danner:


This is in response to your letter requesting follow-up advice regarding your responsibilities as District Attorney for Santa Cruz County under the provisions of the Political Reform Act (the "Act").  


Please note that nothing in this letter should be construed to evaluate any conduct which may have already taken place.  In addition, this letter is based on the facts presented to us.  The Commission does not act as the finder of fact in providing advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)  

QUESTIONS


1.  May you repay a personal loan that you made to your committee in connection with your election in 1994?


2.  May you continue to raise funds for expenses associated with your 1994 election?


3.  May you raise funds for your 1998 election and use those funds to pay your litigation expenses?


4.  Can you make a loan to your committee to pay outstanding legal debts and repay yourself at a later time?

CONCLUSIONS


1.  You may repay a personal loan that you made to your committee in connection with your election in 1994.  


2.  You may continue to raise funds for expenses associated with your 1994 election, including paying litigation costs or paying outstanding loans.


3.  You may raise funds for your 1998 election and use those funds to pay officeholder expenses, including your litigation expenses.  


4.  You may loan funds to your committee to pay outstanding legal and other debts.  As noted above, loans may be repaid.

FACTS


The facts are substantially the same as that set forth in your prior request for advice (Danner Advice Letter, No. A-96-039).  You are currently a defendant in a lawsuit filed by Ed Frey, an unsuccessful opponent in your 1990 and 1994 elections.  The lawsuit alleges that you authorized, as district attorney, the payment of regular salary to an attorney in the Santa Cruz District Attorney's Office whom you placed on mandatory home leave pending termination of her employment.  


In the Danner Advice Letter, supra, we advised that payments received to pay for attorney's fees in connection with the litigation would be considered campaign contributions and that you may use those funds to pay for your litigation expenses.  You now are inquiring about the proper way that these contributions should be handled.


In your letter of March 18, 1996, you stated that you campaigned for your current term of office in 1994 and that the committee established for that campaign was still active.  You stated that you have not had any fundraising events since your election in June of 1994.  You also stated you loaned the committee $5,000 for the election and have not yet been repaid.

ANALYSIS

Officeholder Accounts


An elected official currently holding office may maintain his or her campaign bank account used to gain election to the term of office for the purpose of collecting funds specifically to defray the costs of the election campaign for his or her current term of office and the costs of holding that term of office.  (Section 85201; Regulations 18520 and 18521.)  This would include repaying campaign loans (Ferrari Advice Letter, No. A-91-021) as well as paying litigation expenses that may be paid with campaign funds. (Section 89514.)


Moreover, the Act does not set a specific time frame for raising funds.  Thus, an officeholder may continue to raise funds for the officeholder account for these types of expenses.  However, where a candidate has more than one campaign bank account, written solicitations for contributions must specifically identify the campaign committee for which the funds are sought, and should instruct the contributor to designate the campaign bank account and specific office to which the funds are contributed.  (Regulation 18523.1.)   


Contributions received must be deposited in the campaign bank account for which the contribution is designated.  If a contribution to a candidate does not specify to which committee it has been contributed, the candidate may deposit the contribution in the campaign bank account of his or her choice.  (Regulation 18523.)   


Finally, where a candidate loans his or her own committee personal funds, the loan is considered a contribution.  Thus, you may also loan your committee funds, to be repaid at a future date.  

Future Election Campaign Bank Accounts


Under your facts, both the debts in question pertain to your 1994 election, or the term of office you hold as a result of that election.  Section 85201 provides that all campaign expenditures for a specific election must be made from the campaign bank account established for that election.  Thus, although a candidate may have campaign bank accounts for numerous terms of office, the candidate must make all expenditures associated with a specific election from the appropriate campaign bank account established for that election.  


However, Regulation 18525 provides:


(a)  An incumbent elected officer shall make expenditures for the following campaign expenses from the appropriate campaign bank account for election to a future term of office:

* * *


(b)  An incumbent elected officer may make expenditures for purposes not enumerated in subdivision (a) from either the campaign bank account established pursuant to Government Code Section 85201 for election to the incumbent term of office or from a campaign bank account established pursuant to Government Code Section 85201 for election to a future term of office.  This section shall not be construed to permit an incumbent elected officer to make expenditures from any campaign bank account for expenses other than those associated with his or her election to the specific office for which the account was established and expenses associated with holding that office.


Both the loan and the litigation in question relate to your governmental duties associated with your current term of office.  Nevertheless, you may make these expenditures from either the campaign bank account established for election to the incumbent term of office or from a campaign bank account established for election to a future term of office.  Moreover, funds raised for this purpose may be deposited in either bank account.


If you have any further questions regarding this matter, please feel free to contact me at (916) 322-5660.\






Sincerely,






Steven G. Churchwell

General Counsel    

By:
John W. Wallace


Counsel, Legal Division

