




April 16, 1996

Craig S. J. Johns

1999 Harrison St., Suite 2200

Oakland, CA  94612






Re:
Your Request for Advice 


Our File No. A-96-111

Dear Mr. Johns:


This is in response to your letter requesting advice regarding your responsibilities under the conflict-of-interest provisions of the Political Reform Act (the "Act").  


Please note that nothing in this letter should be construed to evaluate any conduct which may have already taken place.  In addition, this letter is based on the facts presented to us.  The Commission does not act as the finder of fact in providing advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)

QUESTION


May you participate in California Regional Water Quality Control Board decisions that affect Shell Oil Company, a client of your employer, Crosby, Heafy, Roach, and May (the "firm")?

CONCLUSION


According to your facts, you do not have an economic interest in Shell Oil Company.  You do have an economic interest in the firm.  Thus, you may not participate in any governmental decision which will have a reasonably foreseeable material financial effect on the firm.  However, your facts do not indicate that the firm will be foreseeably affected by the decisions of the board.  Thus, you may participate in the decisions.

FACTS


You are a member and the current Chairman of the San Francisco Regional Water Quality Control Board (the "board").  


In your private capacity, you are an attorney with Crosby, Heafy, Roach, and May.  You are a director and shareholder of the firm (all shareholders are directors in the firm).  However, you stated that your ownership interest is less than 10 percent of the firm.  Salary at the firm is fixed by a compensation committee and approved by the firm's management committee and is not based solely on the firm's profits.


The firm represents a variety of clients on various legal matters, some of the clients periodically will have business before the board or the board will be making decisions that effect the clients, such as the issuance of permits, development and adoption of regional water quality basin plans, and the enforcement of water quality standards and regulations.  


On the agenda for the April meeting is a tentative order that will amend certain aspects of a waste discharge permit for Shell Oil Company, at its Martinez Facility.  The firm represents Shell Oil Company with respect to tort liability issues related to the Martinez facility but does not represent Shell in any matters related to the board's tentative order on waste discharge requirements.  You stated that you have no other financial connection to Shell Oil Company.


You have asked whether the clients of the firm are economic interests of yours and whether your relationship with the firm creates a conflict of interest for you regarding the Shell Oil Company issue before the board.

ANALYSIS


Section 87100 provides:


No public official at any level of state or local government shall make, participate in making or in any way attempt to use his official position to influence a governmental decision in which he knows or has reason to know he has a financial interest.


Section 87103 specifies that an official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official or a member of his or her immediate family or on:


(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.  

* * *


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.  


(d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.  





Section 87103(a), (c), and (d).


Because you are a director with Crosby, Heafy, Roach, and May, receive a salary from the firm and have an ownership interest in the firm, the firm is considered an economic interest of yours pursuant to Section 87103(a), (c), and (d).  Thus, you are required to disqualify yourself from any board decision which will have a reasonably foreseeable, material financial effect on the firm, distinguishable from the effect on the public generally.  


In addition, Section 82030 provides that the income of an individual also includes a pro-rata share of any income of any business entity or trust in which the individual or spouse owns, directly, indirectly or beneficially, a 10-percent interest or greater.  However, your interest in the firm is less than 10 percent, thus we would not pierce through the firm to find that the clients were sources of income to you.


Whether the financial consequences of a decision are reasonably foreseeable at the time a governmental decision is made depends on the facts of each particular case.  An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required. However, if an effect is only a mere possibility, it is not reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198.)  


Thus, if there is a substantial likelihood that a board decision will have a financial effect on the firm, the effect is "foreseeable."  You stated that the proceedings in question are unrelated to the matters for which the firm provides legal representation to Shell Oil Company.  Thus, based on your facts, any financial effects caused by the decision on Shell's waste discharge permit on the firm's revenue from representing Shell Oil Company on tort liability issues is speculative at best.  Thus, it does not appear foreseeable that the decision will affect the firm.


Even if the decision would foreseeably affect the firm, the effect must still be material to result in disqualification.  Commission regulations provide different standards depending on the nature of the decision before the official and the economic interest involved.  (Regulation 18702.)  For example, if the firm was directly involved in a decision before the board, Regulation 18702.1 provides that the effect of the decision is deemed to be material.  Under your facts, the firm is not directly involved in the decision.  


A decision is also considered to "directly affect" an economic interest where the official has a "nexus" in the decision.  A "nexus" exists if an official receives income in his or her private capacity to achieve a goal or purpose which would be achieved, defeated, aided, or hindered by the governmental decision.  In other words, the official may not accomplish in his public capacity what he is paid to accomplish in his private capacity.  (Regulation 18702.1(d); Sprague Advice Letter, No. I-88-190; Chin Advice Letter, No. A-88-091.)


According to your facts, Shell Oil Company is the applicant in a proceeding unrelated to the services that the firm provided to Shell Oil Company.  Moreover, even if the proceeding was related to the services that the firm provided to Shell, so long as you never received salary to represent Shell Oil Company with respect to the application, a "nexus" would not exist.  


However, a conflict of interest may still exist where the firm is indirectly materially affected by a decision of the board.  Whether the indirect effect of a decision on a business entity is material depends on the financial size of the firm.  For example, if the firm is a relatively small business entity, Regulation 18702.2(g) provides that the effect of a decision is material where:



(1)  The decision will result in an increase or decrease in the gross revenues for a fiscal year of $10,000 or more; or


(2)  The decision will result in the business entity incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $2,500 or more; or


(3)  The decision will result in the increase or decrease in the value of assets or liabilities of $10,000 or more.


Thus, if subdivision (g) were the appropriate standard, you may not participate in a board decision that could foreseeably increase or decrease the gross revenues, assets or liabilities of the firm by $10,000 or more, or increase or decrease expenses by $2,500.  You have not provided information pertaining to the size of the firm, thus we can only provide this general description of Regulation 18702.2.


If you have any further questions regarding this matter, please feel free to contact me at (916) 322-5660.\






Sincerely,






Steven G. Churchwell

General Counsel    

By:
John W. Wallace

