




April 11, 1996

Gary J. Grimm

California Water 

 Resources Control Board 

2101 Webster Street, Suite 500

Oakland, CA  94612






Re:  Your Request for Informal Assistance







Our File No. I-96-114

Dear Mr. Grimm:


This is in response to your letter requesting clarification of advice provided to you concerning the "revolving door" restrictions of the Political Reform Act (the "Act").  As with the initial letter, the Grimm Advice Letter, No. I-96-069, we are treating the request for clarification of advice as one for informal assistance.

QUESTION


With respect to the one-year revolving door restrictions of Section 87406(d), which agencies would you be prohibited from appearing before once you leave your staff counsel position with the California Water Resources Control Board?  

CONCLUSION


Pursuant to Section 87406(d), since you are employed by the California Water Resources Control Board and represent the San Francisco Bay Regional Water Quality Control Board, you would be prohibited from appearing before or influencing either agency after you leave state employment.


However, you will not be prohibited from appearing before or influencing any of the regional boards, other than the San Francisco Regional Board.  This is because of the unusual statutory scheme underlying the California Water Resources Control Board and the regional water quality control boards which were established as independent agencies by statute.  Since you are not employed by and do not represent the other eight regional boards you will not be prohibited from appearing before or influencing them.

FACTS


You are a staff counsel with the California Water 

Resources Control Board (the "state board").  You stated that the state board exercises full and comprehensive jurisdiction in the area of water rights in California.  In addition, the California Water Code establishes regional boards that exist under the auspices of the state board.  The Water Code provides that the statewide program for water quality control can be most effectively administered regionally, within a framework of statewide coordination and policy.  (Water Code Section 13000.)  The state board and regional boards coordinate their respective activities in order to achieve a unified and effective water quality control program in California.  (Water Code Section 13001.)


Your primary responsibility as staff counsel with the state board is to provide legal services and advice to the San Francisco Bay Regional Board.  You stated that you advise the regional board staff and members on legal matters relating to the regional board's regulatory activities.  You also stated that you do not work with or advise other regional boards.  In addition, you have provided the following information:


o  There are nine regional boards, the jurisdictions of which are defined geographically.  


o  Each regional board consists of nine members appointed by the Governor and subject to Senate confirmation.  (Water Code Section 13201.)  


o  Each regional board has a separate and specific agency designation.  (Water Code Section 13203.)  


o  Specific conflict-of-interest provisions apply solely to regional board members.  (Water Code Section 13207.)


o  Each regional board establishes an office, elects a chairman, appoints an executive officer, and employs staff to assist the executive officer.  (Water Code Section 13220.)  


o  The regional boards have the authority to administer oaths and issue subpoenas for the attendance and giving of testimony by witnesses and for the production of evidence.  (Water Code Section 13221.)  


o  Regional boards can adopt regulations to carry out its  powers and duties pursuant to guidelines established by the state board.  (Water Code Section 13222.)  


o  Regional board duties include requiring state or local agencies to investigate and report on technical factors involving water quality control, requesting enforcement by appropriate federal, state and local agencies of their respective water quality control laws, recommending to the state board projects deemed appropriate for state board financial assistance, and encouraging regional planning for water quality control.  Regional boards also review and approve facility closure and postclosure plans pursuant to applicable state and federal law.  (Water Code Section 13225.)


o  You stated that in the area of development and adoption of water quality control plans, the state board and the regional boards have different functions.  The state board adopts statewide policy for water quality control.  (Water Code Section 13140.)  During the process of formulating statewide policy, the state board consults with the appropriate agencies, especially the regional boards.  Each regional board formulates and adopts water quality control plans (basin plans) for areas within their region.  (Water Code Section 13240.)  Regional boards adopt basin plans pursuant to appropriate notice and public hearing procedures.  (Water Code Section 13244.)  Basin plans are subject to the approval of the state board for consistency with statewide policy, and the regulatory provisions must be approved by the Office of Administrative Law in order for the basin plans to become effective.  (Water Code Section 13245.)


o  Administration of discharge requirements and permitting is handled almost entirely by the regional boards.  Waste dischargers must submit reports of waste discharge to the regional board for any existing or proposed discharge.  (Water Code Sections 13260 and 13376.)  The state board establishes appropriate filing fees and procedural time limits for determining the adequacy of such reports.


o  Any person failing to submit a report when so requested by a regional board is guilty of a misdemeanor and subject to civil liability imposed by the regional board or the Superior Court.  (Water Code Section 13261.)  The regional boards may also request injunctive relief from the Superior Court.  (Water Code Section 13262.)


o  Once a report of waste discharge has been submitted, a regional board may adopt waste discharge requirements after appropriate notice and hearing.  (Water Code Sections 13263 and 13277.)  Regional boards periodically review and revise requirements.  Both the state board and regional boards have the authority to adopt requirements for general categories of waste dischargers.  (Water Code Section 13263(i).)  Regional boards are subject to CEQA requirements.  


o  Regional boards can request the submission of technical reports.  (Water Code Sections 13267 and 13383.)  Failure of a person to submit such reports are subject to misdemeanor sanctions and the imposition of administrative civil liability by a regional board.


o  As is the case with adoption of requirements and permits, enforcement of requirements, permits, prohibitions and other orders is handled almost entirely by the regional boards.  Enforcement and implementation provisions of law are set out in Chapters 5 and 5.5, Division 7 of the Water Code.


o  Regional boards adopt time schedule orders, cease and desist orders pursuant to notice and hearing requirements, and orders prohibiting additional discharges to community sewer systems.  (Water Code Sections 13300-13301.)  Regional boards adopt cleanup or abatement orders and have the authority to perform the work themselves if the waste discharger fails to perform.  Liens may be imposed and enforced to reimburse the state for cleanup costs.  (Water Code Sections 13304 and 13305.)  At the request of a regional board, enforcement of violations of the above described orders can be sought in the Superior Court.


o  A regional board may impose administrative civil liability or request the Attorney General to petition the Superior Court to impose such penalties.  A regional board may seek summary judicial abatement in the Superior Court.  (Water Code Section 13340.)  Additional remedies exist for both the state board and regional boards to seek imposition of civil monetary penalties.  (Water Code Sections 13350 and 13385.)


o  Aggrieved person may petition the state board to review any action or failure to act of a regional board.  (Water Code Section 13320.)  If the state board finds that a regional board action or inaction was improper, the state board may direct the regional board to take appropriate action or take that action itself.


ANALYSIS


As was discussed in the prior advice letter, the Act provides two restrictions on the activities of former state officials with respect to interaction with their former state agency employers.  (Sections 87400-87405; Section 87406.)  Your question relates specifically to the application of Section 87406.  


Section 87406(d)(1) provides in pertinent part:


"No designated employee of a state administrative agency ... for a period of one year after leaving office or employment, shall, for compensation, act as agent or attorney for, or otherwise represent, any other person, by making any formal or informal appearance, or by making any oral or written communication, before any state administrative agency, or officer or employee thereof, for which he or she worked or represented during the 12 months before leaving office or employment, if the appearance or communication is made for the purpose of influencing administrative or legislative action, or influencing any action or proceeding involving the issuance, amendment, awarding, or revocation of a permit, license, grant, or contract, or the sale or purchase of goods or property."


You are contemplating leaving your state employment with the State Water Resources Control Board and establishing a private consulting or law practice in the area of environmental law.  You have asked what state administrative agencies you would be considered to have worked for or represented for purposes of this prohibition.


Clearly, as an employee of the state board, the prohibition would apply to appearances before the state board.  Moreover, you stated that you represented the San Francisco Regional Board.  Thus, by the statute's express terms, it would also apply to the San Francisco Regional Board.  


However, you stated that you did not represent the other regional boards in the state.  Thus, unless the other regional boards are considered the same agency as the state board, the prohibition would not apply to the regional boards.  


We have only had a few opportunities to look at similar situations, where multiple agencies might be considered a single agency.  For example, in the Monagan Advice Letter, No. A-93-473, we discussed the structure of the California Occupational Safety and Health Agency.  We stated:


"As we understand the relationship of these agencies, the Cal-OSHA Standards Board promulgates the worker safety standards for California employers, the Division prosecutes employer violations of the standards and the Cal-OSHA Appeals Board, which employs administrative law judges, hears and decides cases prosecuted by the Division."

* * *

