

May 7, 1996

Judith Allen

Counsel

Public Utilities Commission

505 Van Ness Avenue

San Francisco, California  94102-3298



Re:  Your Request for Advice




Our File No. A-96-121

Dear Ms. Allen:


This is in response to your request for advice on behalf of Public Utilities Commissioner Jesse Knight regarding the gift and travel provisions of the Political Reform Act (the "Act").  

QUESTIONS


1.  May Commissioner Knight accept reimbursement for travel to a meeting of the Advisory Council for the Gas Research Institute?


2.  If the reimbursement is treated as income, would it be excluded from income as a reimbursement from a bona fide educational, academic, or charitable organization pursuant to Section 82030(b)(2) or excluded under any other provision?


3.  If the reimbursement is considered a gift, would it fall under the exception to the gift limitation for 501(c)(3) organizations pursuant to Section 89506(a)(2) or any other exception?



a.  If the reimbursement may be accepted and is reportable, would Commissioner Knight be required to disqualify himself from participating in any state or federal decisions impacting the Institute?

CONCLUSIONS


1.  If the payments for travel are considered income, the commissioner may accept the payments.  The payments will be considered income if the commissioner provided consideration of equal or greater value to the institute.  If the payment for travel is considered a gift, it will be subject to a $280 gift limit unless the source is a bona fide charitable or religious nonprofit formed under Internal Revenue Code Section 501(c)(3).  If the source is a bona fide charitable or religious nonprofit formed under Internal Revenue Code Section 501(c)(3), the commissioner may accept the payments without limit.


2.  If the commissioner provided consideration of equal or greater value to the source, the payment will be considered income and if the payment is from a bona fide nonprofit entity formed under Internal Revenue Code Section 501(c)(3), the payment would not be disclosable income under Section 82030(b)(2) and would not subject the commissioner to potential conflicts of interest.    


3.  If the payment for travel is considered a gift, it will be subject to a $280 gift limit unless the source is a bona fide charitable or religious nonprofit formed under Internal Revenue Code Section 501(c)(3).  If the Gas Research Institute is a bona fide charitable or religious nonprofit formed under Internal Revenue Code Section 501(c)(3), the commissioner may accept the payment without limit.


3a.  If the payment is considered a gift, exempt from the limits under Section 89506, the payments would still be disclosable and subject the commissioner to possible conflicts of interest.

FACTS


Commissioner Knight is a member of the Advisory Council for the Gas Research Institute (the "institute").  On January 30

and 31, 1996, Commissioner Knight attended a meeting of the advisory council of the institute in Washington D.C.  The institute has offered to reimburse Commissioner Knight for the expenses of the trip.


The institute is a tax-exempt nonprofit organization under Section 501(c)(3) of the Internal Revenue Code which sponsors research and development programs in the field of natural gas and manufactured gas.  The institute's members include investor-owned utilities, producers, pipelines, and municipal utilities.  According to the institute, 95 percent of its funding comes from interstate gas sales.


The institute must apply to the Federal Energy Regulatory Commission (the "FERC") for advance approval of its annual research and development program and five-year plan, including individual pipelines, and contributions to the institute, in order for its pipeline members to be allowed to recover the institute contributions through their tariffs.  Interstate pipeline companies that are members of the institute must also receive FERC authority to collect their portion of the costs of the programs through their rates.  The CPUC has been an active party in these proceedings.


The FERC has allowed pipelines to use a cost adjustment mechanism to flow through to customers' changes in the institute expenditures in lieu of recovery in rate cases.  The institute's costs are currently collected pursuant to a contested settlement approved by the FERC in 1994, which has been extended through 1997.  The settlement also requires that the institute include three gas user representatives on the board of directors of the institute.  In addition, the institute has an advisory council that advises the board.  Traditionally, state commissions, such as the CPUC have served on the advisory council.


About 5 percent of the institute's funding comes from the states.  To the extent California utilities contribute to the Institute other than through interstate gas sales, such contributions would be approved by the CPUC in general rate cases ("GRCs").  A GRC is a proceeding in which the Commission reviews the applicant utility's expenses, determines the revenue requirement for the utility, and sets rates.


According to the institute, the role of the advisory council is to provide oversight of the institute that is in the public interest.  The advisory council meets four times a year and discusses various issues relevant to the institute.  At the meeting attended by Commissioner Knight, the advisory council reviewed budget and funding issues and evaluated strategic issues involving the gas market.  As a member of the advisory council, Commissioner Knight participated in discussions on these issues and the development of advice for the board.

ANALYSIS

Travel Payments as Income 


"Income" is broadly defined in Section 82030 to include virtually any payment received where consideration of equal or greater value is provided to the source of the payment.  Thus, if the commissioner provided consideration of equal or greater value to the institute in exchange for the travel payment, the payment would be considered income rather than a gift.  


While we have no exact formula to determine whether consideration of equal or greater value has been provided by an official, the following general guidelines may be of assistance.  The value of services rendered may be proven by evidence as to the customary rate of compensation for such services, irrespective of official status.  (Tassi v. Tassi (1958) 160 Cal.App.2d 680, 690-691.)  Also relevant in the determination might be the length of time spent rendering the services, or whether the services are of the type not readily available from others.  Ultimately, however, the determination of whether equal consideration has been provided is necessarily a factual one.  


Moreover, the statutory definition of income in Section 82030(b)(2) exempts "reimbursement for travel expenses and per diem received from a bona fide educational, academic, or charitable organization."  We have limited this exemption to only include nonprofit corporations established under Internal Revenue Code Section 501(c)(3).  (See, Abt Advice Letter, No. I-91-436; Morton Advice Letter, No. A-95-138.)  You stated that the institute was formed as a nonprofit corporation pursuant to Section 501(c)(3) of the Internal Revenue Code.  Thus, if the commissioner has provided consideration of equal or greater value, the payment for travel would not be disclosable and would not subject the commissioner to potential conflicts of interest.

Travel Payments as Gifts


If consideration of equal or greater value is not provided to the institute, the payments would be considered a gift.  Section 82028 provides:


(a)  "Gift" means, except as provided in subdivision (b), any payment to the extent that consideration of equal or greater value is not received and includes a rebate or discount in the price of anything of value unless the rebate or discount is made in the regular course of business to members of the public without regard to official status.  


Generally, free transportation, lodging, and subsistence provided to a state official are considered to be gifts.  The receipt of gifts has a variety of implications.  


A.  Gift Limits


Section 89503(c) provides:  


No member of a state board or commission or designated employee of a state or local government

agency shall accept gifts from any single source in any calendar year with a total value of more than two hundred fifty ($250) if the member or employee would be required to report the receipt of income or gifts from that source on his or her statement of economic interests.


Section 89501(e)(1) states that where a public official receives a gift of travel, Section 89506 controls.  Section 89506 provides:


(a)  Payments, advances, or reimbursements, for travel, including actual transportation and related lodging and subsistence which is reasonably related to a legislative or governmental purpose, or to an issue of state, national, or international public policy, are not prohibited or limited by this chapter if either of the following apply:

* * *


(2)  The travel is provided by a government, a governmental agency, a foreign government, a governmental authority, a bona fide public or private educational institution, as defined in Section 203 of the Revenue and Taxation Code, a nonprofit charitable or religious organization which is exempt from taxation under Section 501(c)(3) of the Internal Revenue Code, or by a person domiciled outside the United States which substantially satisfies the requirements for tax-exempt status under Section 501(c)(3) of the Internal Revenue Code.


According to your facts, membership on the institute advisory council is reasonably related to a legislative or governmental purpose, or to an issue of state, national, or international public policy.  Moreover, while the institute is not a bona fide public or private educational institution as defined in Section 203 of the Revenue and Taxation Code, if it is a charitable nonprofit formed under Internal Revenue Code Section 501(c)(3), the exception would apply.  


2.  Conflicts of Interest; Disclosure and Disqualification


Pursuant to the Act, every public official must disclose all his or her economic interests that could foreseeably be affected by the exercise of the official's duties.  (Sections 81002(c), 87200-87313.)  In addition, Section 87100 prohibits any public official at any level of state or local government from making, participating in making, or in any way attempting to use his or her official position to influence a governmental decision in which the official knows or has reason to know the official has a financial interest.  (Section 87100.)  

