

May 15, 1996

Mr. Adolph Moskovitz

Kronick, Moskovitz, Tiedemann & Girard

400 Capitol Mall, 27th Floor

Sacramento, California  95814-4417



Re:  Your Request for Advice




Our File No. A-96-124

Dear Mr. Moskovitz:


This is in response to your request for advice on behalf of San Benito County Water District directors David Porteur and Robert Swanson regarding the conflict-of-interest provisions of the Political Reform Act (the "Act").  


Please note that nothing in this letter should be construed to evaluate any conduct which may have already taken place.  In addition, this letter is based on the facts presented to us.  The Commission does not act as the finder of fact in providing advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)

QUESTION


Do San Benito County Water District directors David Porteur or Robert Swanson have a conflict of interest that would preclude them from participating in the district's consideration of issues about water rights for the Paicines Ranch development project?  

CONCLUSIONS


1.  Director Porteur may participate in decisions regarding water rights for the Paicines Ranch development project, unless it is reasonably foreseeable that such decisions would result in an increase or decrease in the San Benito Bank's gross revenues, expenses, or assets or liabilities by the amount set forth in the applicable section of Regulation 18702.2.  


2.  Director Swanson may not participate in decisions regarding water rights for the Paicines Ranch development project, if it is reasonably foreseeable that such decisions would result in the termination of his lease of land for cattle grazing or a change in the use of the leased property or the rent paid, as set forth in Regulation 18702.4.  

FACTS


Ridgemark Corporation ("Ridgemark") owns land within the San Benito Water District known as Paicines Ranch.  Loren Paullus owns seventy percent of Ridgemark Corporation.  Ridgemark is seeking approvals from the County of San Benito for residential development of the property.  The proposed development is known as the Paicines Ranch development project (the "project").  The County's draft environmental impact report for the project concludes that Ridgemark has rights to sufficient water to serve the project.  


David Porteur is a shareholder and director of the San Benito Bank.  Ridgemark has had and continues to have a business relationship with San Benito Bank.  Ridgemark may currently have  a loan from the San Benito Bank.  It is possible that if Ridgemark is precluded from or restricted in developing the project as a result of district action regarding Ridgemark's water rights, Ridgemark's financial condition could be impaired.  Impairment of Ridgemark's financial condition could result in a default in repayment of the loan.  It is the bank's practice to condition its approval of loans on the pledging of collateral sufficient to fully secure the loans and any costs of remedying a default.  


Robert Swanson leases approximately 5,000 acres of the Paicines Ranch property from Ridgemark.  He grazes his own cattle on approximately 1,500 acres of the leased land.  On the remainder of the leased land, Mr. Swanson, in partnership with Ridgemark, manages grazing cattle owned by third parties.  He and Ridgemark are compensated by the owners of the cattle for their management services based upon the cattles' weight gain during the grazing season.


It is possible that if Ridgemark is precluded from or restricted in developing the project as a result of district action regarding Ridgemark's water rights, Ridgemark's financial condition could be impaired to the extent that it could lose the land leased by Mr. Swanson.  If this happened, the lease could terminate and Mr. Swanson could lose his cattle management arrangement with Ridgemark.  The resulting loss of income to    Mr. Swanson could be significant.  

ANALYSIS


1.  Economic Interests


The Political Reform Act prohibits a public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  (Section 87100.)  Section 87103 of the Act provides that an official has a financial interest in a decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family, or on: 


(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.  


(b)  Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.


(d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.

* * *

                       Section 87103(a)-(d).

                       (Emphasis added.)


A "public official" is defined as a member, officer, employee, or consultant of a state or local government agency.  (Section 82048; Regulation 18700.)  As members of the water district, Directors Porteur and Swanson are considered "public officials" under the Act.  


As a shareholder, Director Porteur presumably has an investment worth $1,000 or more in the San Benito Bank, and he is a director of the bank.  In addition, the San Benito Bank may have been a source of income to Director Porteur of $250 or more in the past 12 months.  Therefore, the bank is an economic interest of Mr. Porteur's under subdivisions (a), (d), and possibly (c).    


As defined in the Act, an interest in real property includes a leasehold interest with a fair market value of $1,000 or more.  (Section 82033.)  Therefore, Director Swanson's lease of property from Ridgemark is considered an economic interest under subdivision (b).  


Accordingly, Director Porteur or Swanson may not participate in a decision of the water district if it is reasonably foreseeable that the decision will have a material financial effect on their economic interests.  


2.  Foreseeability


Whether the financial consequences of a governmental decision are reasonably foreseeable at the time the decision is made depends on the facts of each case.  The effect of a decision is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required.  However, if an effect is only a mere possibility, it is not reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198.)  


3.  Materiality


Commission regulations set forth different standards of materiality depending on whether an official's economic interest is directly involved in the governmental decision, or will only be affected indirectly.  When an official's economic interests are directly involved in a decision as an applicant or the subject of the decision, Regulation 18702.1(a) provides that the effect of the decision on a source of income is deemed material and disqualification is required.  Under your facts, the directors' economic interests are not directly before the water district board.  However, Mr. Porteur or Mr. Swanson may still have a conflict of interest if the San Benito Bank or the leasehold interest, respectively, would be indirectly affected by a decision.  


a.  Director Porteur's Interest in the San Benito Bank  


Regulation 18702.2 (copy enclosed) provides differing standards of materiality which apply depending on the financial size of the business entity.  You have not provided specific information regarding the financial size of the San Benito Bank.  Therefore, you will have to determine the applicable standard.  For example, if San Benito Bank is covered under subdivision (f) of Regulation 18702.2, you would have a conflict if the effect of a decision about the water rights to serve the Paicines Ranch development project would result in: (1) an increase or decrease in the gross revenues of the San Benito Bank for a fiscal year of $30,000 or more; or (2) the San Benito Bank's incurring, avoiding, reducing, or eliminating expenses of $7,500 or more in a fiscal year; or (3) an increase or decrease in the San Benito Bank's assets or liabilities of $30,000 or more.  (Williams Advice Letter, No. I-92-518; and MacAllister Advice Letter, No. I-89-537.)


b.  Director Swanson's Leasehold Interest  


The water district decisions you described do not involve Director Swanson's leasehold interest directly.  Therefore the relevant Commission regulation is 18702.4 regarding leasehold interests in real property that are indirectly involved in a decision.  Under Regulation 18702.4, the effect of a decision is considered to be material as to a leasehold interest in real property if any of the following applies:


(a)  The decision will change the legally allowable use of the leased property, and the lessee has a right to sublease the property;


(b)  It is reasonably foreseeable that the lessee will change the actual use of the property as a result of the decision;


(c)  It is reasonably foreseeable that the decision will result in a change in the actual use of property within 300 feet of the leased property, and the changed use will significantly enhance or significantly decrease the use or enjoyment of the leased property;


(d)  The decision will increase or decrease the amount of rent for the leased property by $250 or 5 percent, whichever is greater, during any 12-month period following the decision; or


(e)  The decision will result in a change in the termination date of the lease.

