




May 3, 1996

Honorable Ray Nutting

El Dorado County Supervisors

District 2

330 Fair Lane

Placerville, CA 95667






Re:  Your Request for Advice



Our File No. A-96-125

Dear Supervisor Nutting:


This is in response to your letter requesting advice regarding your responsibilities as an El Dorado County Supervisor under the conflict-of-interest provisions of the Political Reform Act (the "Act").  


Please note that nothing in this letter should be construed to evaluate any conduct which may have already taken place.  In addition, this letter is based on the facts presented to us.  The Commission does not act as the finder of fact in providing advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)

QUESTION


May you propose a law prohibiting clear cutting of timber on small acreage parcels where you currently own timber property in the jurisdiction and sell timber?

CONCLUSION


If the decision will materially affect either your business, or the value of your property, you will have a conflict of interest in the decision.

FACTS


You are a member of the El Dorado County Board of Supervisors.  In your private capacity, you own a one-half interest in 637 acres of timber land located approximately three miles from the Town of Grizzly Flat.  Your land has approximately four million board feet of timber valued at 1.4 million dollars.  You have annually harvested $10,000 to $30,000 of timber on the land during the past 10 years.  You stated that you currently sell only the dead and dying trees, although you may harvest some green trees to avoid fire hazards on your land.  


Recently, the federal government has limited the harvesting of timber on public land, allowing only the harvesting of about one-tenth of their historic levels.  Public lands make up approximately half of the land base in the county.  There is also approximately 300,000 acres of private timber land in the county, 150,000 acres of which are owned by three local sawmills.  The remaining 150,000 acres consist of 100,000 acres of county-managed land and 50,000 acres consist of small property owners.  


You have been asked by residents in Grizzly Flat to propose a law prohibiting clear cutting on small acreage parcels.  Current law permits clear cutting on smaller parcels.  Grizzly Flat is a 1,000 acre community made up of approximately 1,200 residential lots, the majority of which range in size from one-half acre to five acres.  

ANALYSIS

Economic Interests


Section 87100 prohibits public officials from making, participating in, or using their official position to influence a governmental decision in which they know or have reason to know they have a financial interest.  As a member of the El Dorado County Board of Supervisors, you are a "public official" as defined in the Act.  (Section 82048.)  



Section 87103 provides that a public official has a financial interest in a decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family, or on:


(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.  


(b)  Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.  


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.  


(d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.  


(e)  Any donor of, or any intermediary or agent for a donor of, a gift or gifts aggregating two hundred fifty dollars ($250) or more in value provided to, received by, or promised to the public official within 12 months prior to the time when the decision is made.  The amount of the value of gifts specified by this subdivision shall be adjusted biennially by the Commission to equal the same amount determined by the Commission pursuant to subdivision (d) of Section 89504.


For purposes of this section, indirect investment or interest means any investment or interest owned by the spouse or dependent child of a public official, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official's agents, spouse, and dependent children own directly, indirectly, or beneficially a 10-percent interest or greater.


Assuming your interest in the timber property is worth $1,000 or more, your interest in real property is considered a potential disqualifying economic interest within the meaning of Section 87103(b).  Moreover, you also have interests in a timber business, the business that harvests and markets the timber on your land.  This is the case if you have an investment interest of $1,000 or more in the business, or if you are a director, officer, partner, trustee, employee, or hold any position of management in the business.  Finally, any person or business that has made any payment to your business in the past 12 months for timber is a source of income to you if your pro rata share is $250 or more.  

Foreseeability and Materiality


Whether the financial consequences of a decision are reasonably foreseeable at the time a governmental decision is made depends on the facts of each particular case.  An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required.  However, if an effect is only a mere possibility, it is not reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198.)


According to your facts, the decision in question would reduce (or actually prohibit) timber harvesting on small parcels.  You also stated that since the reduction of harvesting on public lands, the demand for timber has increased.  Thus, it is foreseeable that the decision to prohibit timber harvesting on certain properties in the county would financially affect both the income your business receives and the value of the land if you were to sell it.


However, the foreseeable financial effect on your business or property must also be material to require disqualification.  The Commission has adopted differing guidelines to determine whether an effect is material, depending on the specific circumstances of each decision.  For example, where your business is directly before the board of supervisors, as an applicant or the subject of the decision, Regulation 18702.1(a) provides that the effect of the decision on your business is deemed material and disqualification is required.  


Your business is directly before the board when it initiates the proceeding by filing an application, claim, appeal, or similar request, or is a named party in, or the subject of, the proceeding.  Your business is the subject of a proceeding if a decision involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with, your business. (Regulation 18702.1(b).)  


Where your business is not directly before the board, but may be indirectly affected, Regulation 18702.2 applies.  Whether the indirect effect on a business entity is material depends on the financial size of the business entity.  For example, Regulation 18702.2(g) provides that for a relatively small business entity, the indirect effect of a decision is material where:



(1)  The decision will result in an increase or decrease in the gross revenues for a fiscal year of $10,000 or more; or


(2)  The decision will result in the business entity incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $2,500 or more; or


(3)  The decision will result in the increase or decrease in the value of assets or liabilities of $10,000 or more.


Consequently, if subdivision (g) of Regulation 18702.2 were the appropriate standard, and the decision to restrict harvesting timber on small acreage lots would affect the gross revenues of your business by $10,000 or more for a fiscal year, or the value of assets or liabilities by $10,000 or more (this would include the value of your real property), you may not participate.  Moreover, if the decision will result in the business incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $2,500 or more, you may not participate.  


However, even if your business is not materially affected under the applicable provision of Regulation 18702.2, Regulation 18702.3 provides that where a decision increases (or decreases) the value of the official's land by $10,000 or more, the effect is deemed material.  (Regulation 18702.3(c); Regulation 18702.3(a)(3).)  Thus, under your facts if you could sell the land for $10,000 more because of the increased value of your timber resulting from the restriction on timber from other sources, the effect would be considered material.


We cannot determine whether the effect of the decision will reach the materiality thresholds set forth above.  We must leave this determination to you and your county counsel.  However, if the decision will materially affect your interests, you will have a conflict of interest in the decision.


If you have any further questions regarding this matter, please feel free to contact me at (916) 322-5660.\






Sincerely,






Steven G. Churchwell

General Counsel    

By:
John W. Wallace


Counsel, Legal Division

