

May 3, 1996

Linda Brewton

San Diego City Employees'

Retirement System

525 "B" Street, Suite 1120

San Diego, CA  92101



Re:  Your Request for Informal Assistance




Our File No. I-96-126

Dear Ms. Brewton:


This is in response to your request for assistance under the conflict-of-interest code provisions of the Political Reform Act.  Since you are seeking general information regarding the application of the conflict-of-interest code provisions to your position, we are treating your letter as a request for informal assistance.

QUESTION


Are you a "public official who manages public investments," as used in Section 87200, or is your position as an investment analyst with the San Diego City Employees' Retirement System a position which should be included in the City of San Diego's conflict-of-interest code?

CONCLUSION


From the facts provided, it does not appear that you are a "public official who manages public investments."  You do, however, influence the hiring of investment management companies.  Since you are participating in the making of governmental decisions, your position should be included in the conflict of interest code for the San Diego City Employees' Retirement System.

FACTS


For the past two years, you have been employed as an investment analyst for the San Diego City Employees' Retirement System (the "City").  When you were first hired, you were asked to complete a statement of economic interests (Form 721) pursuant to the City's conflict-of-interest code (the "code").  When you read the code, you noticed that your position was not designated.  When you brought this to the attention of the City, you were asked to complete the statement anyway.  You opted not to do so.


This year, you were again asked to complete a statement of economic interests.  Again, you requested a copy of the code and your position still is not designated.  The City has indicated that it would be amending its code later this year to include your position but asked you to complete a statement now.  You opted not to do so.  You are questioning whether your position is the type which the City should even consider including in the code.


You stated in your letter that the retirement system does not perform its own equity, bond, or real estate analysis and does not recommend investing in any assets whatsoever.  All investment management functions are "outsourced" to more than two dozen vendors.  The system's investment policy grants exclusive decision-making authority over each investment portfolio to the investment managers.  You stated that in your position as an investment analyst, you might analyze convertible bonds as an asset class and recommend that the system add this asset class to the portfolio, but that you do not recommend specific investments.  Any recommendations you do make must be approved by the retirement administrator or assistant retirement administrator and are then submitted to the board of trustees under the administrator's name.  The board of trustees is ultimately responsible for all investment decisions and must approve the actions of the investment managers.


In your letter, you stated that you do have influence in the hiring of investment management companies.  You have a basic understanding of conflict-of-interest rules and believe it appropriate to disclose your interests in investment management companies, but believe that subjecting you to full disclosure is unnecessary and unreasonable.


You provided a copy of the organization chart for the system.  This chart shows two layers of review before your recommendations get to the board of trustees.  Your immediate supervisor is the investment officer.  The investment officer reports to the investment administrator.  That administrator has direct accountability to the board of trustees.

ANALYSIS


The Act provides that no public official at any level of state or local government shall make, participate in making, or in any way attempt to use his or her official position to influence a governmental decision in which he knows or has reason to know he has a financial interest.  (Section 87100.)  Additionally, public officials must make public disclosure of their financial interests.  (Section 81002(c).)


Public officials, such as elected state officers, judges, members of planning commissions, members of the board of supervisors, members of city councils of cities, and other public officials who manage public investments disclose their financial interests in accordance with the direct application of the Act.  (Section 87200.)  Other public officials, such as employees, boards, commissions or consultants of a state or local government agency, disclose their financial interests in accordance with the conflict-of-interest code developed by their respective agency.  (Section 87000 et seq.)


A conflict-of-interest code is a rule or regulation adopted by an agency which designates the positions in the agency which make, participate in the making, or use their official position to influence governmental decisions.  A conflict-of-interest code  requires designated positions to disclose their investments, interests in real property, sources of income and business positions which the designated employee can materially affect in his or her decisionmaking.  (Section 87000 and 87302.)


Section 87200 is the statutory authority requiring public officials specifically identified to disclose their financial interests.  Similarly, the conflict of interest code is the legal vehicle requiring those positions designated to disclose their financial interests.  If an individual is covered by neither  Section 87200, nor the provisions of a code, there is no legal authority requiring the individual to disclose his or her financial interests.


You stated in your letter that your position as an investment analyst is not designated in the conflict-of-interest code for the City.  Thus, at present there is no legal authority under the provisions of the City's code requiring you to disclose your financial interests.  If however your position falls under the definition of "other public officials who manage public investments," you would be required to disclose your financial interests under the statutory authority in Section 87200.


The Commission has defined the phrase "other public officials who manage public investments," as that term is used in Section 87200, to mean:


(1)
Members of boards and commissions, including pension and retirement boards or commissions, or of committees thereof, who exercise responsibility for the management of public investments;


(2)  High-level officers and employees of public agencies who exercise primary responsibility for the management of public investments, such as chief or principal investment officers or chief financial managers.  This category shall not include officers and employees who work under the supervision of the chief or principal investment officers or the chief financial managers; and


(3)  Individuals who, pursuant to a contract with a state or local government agency, perform the same or substantially all the same function that would otherwise be performed by the public officials described in subdivision (b)(2) above.




Regulation 18720(b).




(Emphasis added.)


As you can see, the definition covers members of boards and commissions, high-level officers and employees who exercise primary responsibility for the management of public investments and individuals under contract who perform similar functions.  You can also see that the definition specifically excludes officers and employees who work under the supervision of the chief or principal investment officer or the chief financial manager.


Your immediate supervisor is the investment officer.  His or her supervisor is the retirement administrator.  This is supported by the organization chart which you provided.  Since you work under the supervision of the chief investment officers of the retirement system, your position is not covered by the statutory authority of Section 87200.


Since you are currently not designated in the code for the City, or meet the definition of "other public officials who manage public investments," you do not, at present, have a filing obligation under the Act.


You indicated that the City intends to amend its code in the future to include your position.  The City is justified in doing this based on your ability to influence the hiring of investment management companies or other contractors for the City's retirement system.


A conflict-of-interest code not only enumerates positions which "make" governmental decisions, but also includes positions which "participate" in making, or use their official position to influence, a governmental decision.


A public official "makes a governmental decision," when the official, acting within the authority of his or her office or position:


(1)  Votes on a matter;


(2)  Appoints a person;


(3)
Obligates or commit his or her agency to any course of action;


(4)  Enters into any contractual agreement on behalf of his or her agency.




Regulation 18700(b).


A public official "participates in making a governmental decision" when acting within the authority of his or her position, the official:


(1)
Negotiates, without significant substantive review, with a governmental entity or private person regarding a governmental decision;


(2)  Advises or makes recommendations to the decisionmaker, either directly or without significant intervening substantive review, by:


(A)  Conducting research or making any investigation which requires the exercise of judgment on the part of the official and the purpose of which is to influence a governmental decision; or


(B)  Preparing or presenting any report, analysis, or opinion, orally, or in writing, which requires the exercise of judgment on the part of the official and the purpose of which is to influence a governmental decision.





Regulation 18700(c).

