

June 5, 1996

James Spering

Mayor

City of Suisun City

501 Kings Way

Suisun City, California  94585



Re:  Your Request for Advice




Our File No. A-96-128

Dear Mr. Spering:


This is in response to your request for advice regarding the conflict-of-interest provisions of the Political Reform Act (the "Act") as they pertain to your duties as a Solano County Local Agency Formation Commission ("LAFCO") voting member.  The advice provided in this letter is based on the facts provided in your letter, the accompanying documents and our telephone conversation on May 7, 1996.

QUESTION


May you participate in the Solano County LAFCO decision regarding the City of Fairfield Gold Ridge annexation?

CONCLUSION


You may participate in the Gold Ridge annexation decision
if you determine that there will not be a material financial effect on your property and any sources of income to you.

FACTS


You and your wife own property in the unincorporated area of Solano County and within the sphere of influence for the City of Fairfield.  Your property is located about 350 to 400 feet from the proposed "Gold Ridge annexation," which would incorporate new property into the City of Fairfield.  The proposed annexation does not include your property.  The southern boundary of your property is adjacent to the Fairfield city limits.  The northern boundary of your property is approximately 400 feet from the proposed Gold Ridge annexation.  


Your property is fully developed to three light service commercial concrete tilt-up buildings that are completely rented.  Your tenants include light service commercial businesses, such as auto body and repair, a construction company and a door company.  

Each property, including yours, in the Fairfield sphere of influence has a temporary use permit from Solano County.  The annexation will have no effect on your temporary use permit. 


On April 1, 1996, you obtained an appraisal from Garland & Associates regarding the effect of the Gold Ridge annexation on your property.  Mr. Ronald G. Garland, MAI, SRA concluded that the proposed Gold Ridge annexation "will not influence the market value of your property."  Mr. Garland also states that:

This annexation and even any potential future annexation which may include your property would not increase the market rent of your building.  Because of the significant remaining economic life of your building and the fact that this, or even any potential future annexation including your property, would not change the market rent of the building, the market value of the property will not be changed up or down by either the approval or the denial of the proposed Gold Ridge annexation.


Mr. Garland's analysis is based on his knowledge of your property, the map of the Gold Ridge annexation and his ongoing studies of urban land use economics.  


On April 1, 1996, Mr. Gary Archer, a land specialist, concluded that the proposed Gold Ridge annexation will not have any effect on the value of your property.  He based his conclusion on the following:

1)  Since the property is already adjacent to the City of Fairfield, the proposed annexation will not bring it any closer.

2)  The City of Fairfield's master plan does not create a land use designation for your property that would increase or improve its value.  

3)  The property already has all the urban services it needs.   Your property already receives city water and does not need any services that annexation to Fairfield would offer. 

4)  Development of roads in the area based on the accomplishment of the Gold Ridge annexation will not improve access to the Spering property.


A decision regarding the proposed Gold Ridge annexation will be heard by the Solano County LAFCO on June 3, 1996.

ANALYSIS


Section 87100 prohibits any public official from making, participating in making, or otherwise using his official position to influence a governmental decision in which the official has a financial interest.  Section 87103 specifies that an official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official or a member of his or her immediate family or on:

*****


(b) Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.  

*****





Section 87103(b) and (c).


Thus, you are prohibited from making or in any way participating in any decision which will have a foreseeable material financial effect on your property or your tenants, who are a source of income to you. 


Generally, an effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required.  However, if an effect is only a mere possibility, it is not reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198.) 


Regulation 18702.3 provides that the effect of a decision on real property in which an official has an economic interest is material if:


(3) The real property in which the official has an interest is located outside a radius of 300 feet and any part of the real property is located within a radius of 2,500 feet of the boundaries (or the proposed boundaries) of the property which is the subject of the decision and the decision will have a reasonably foreseeable financial effect of:



(A) Ten thousand dollars ($10,000) or more on the fair market value of the real property in which the official has an interest; or


(B) Will affect the rental value of the property by $1,000 or more per 12 month period.

                              Regulation 18702.3(a)(3).


Your property is approximately 400 feet from the proposed Gold Ridge annexation.  Consequently, you must disqualify from participating in any decision regarding the Gold Ridge annexation that could foreseeably increase or decrease the fair market value of your real property by $10,000 or more, or affect the rental value of your property by at least $1,000 in a 12-month period.  (Regulation 18702.3(a)(3), copy enclosed.)


You also need to analyze if the decision will have a material financial effect on your tenants, who are a source of income to you.  Pursuant to Regulation 18702.6, the effect of a decision is material as to an individual who is a source of income if any of the following applies:


(a)  The decision will affect the individual's income, investments, or other tangible or intangible assets or liabilities (other than real property) by $1,000 or more; or


(b)  The decision will affect the individual's real property interest in a manner that is considered material under Section 18702.3 or Section 18702.4.


In addition, you also have to determine under Regulation 18702.2 (copy enclosed) if there will be a material financial effect on any business entities which are a source of income to you and which will be indirectly affected by the annexation decision.

Appraisals


You have submitted two letters, one from an appraiser and one from a land use specialist, attesting to the fact that the annexation will not affect the market value of your property or the market rent of your building.

