May 13, 1996

Kellie L. Newton

Technology Sciences Group, Inc.

Steuart Street Tower 2700

One Market Plaza

San Francisco, California  94105

Re:  Your Request for Advice

Our File No. A‑96‑129

Dear Ms. Newton:

This is in response to your request for advice regarding the "revolving door" provisions of the Political Reform Act (the "Act") as they pertain to the postgovernmental employment activities of Ms. Oleta Melnicoe. 

QUESTIONS

1.  Do the Act's revolving door restrictions apply only to communications with those individuals who fell under the direct supervision of Ms. Melnicoe within the Special Projects Group?  

2.  Does the Act restrict Ms. Melnicoe from submitting to the Department of Pesticide Regulation ("DPR") compliance documents required for processing, such as the state application for registration form and studies required by DPR?  Is Ms. Melnicoe restricted from routine follow‑up with the DPR to determine the status of applications for registration?  Does the Act restrict follow‑up discussions with the DPR scientists related to the Department's scientific evaluations of the acceptability of studies, or the appropriateness of product labeling?  Would the Act restrict Ms. Melnicoe from requesting expedited evaluation of an application for registration?  Are restrictions under this question limited to activities performed by the Special Projects staff that Ms. Melnicoe previously supervised?

3.  Does the Act restrict Ms. Melnicoe from presenting factual information to the DPR to address technical and scientific concerns expressed by the DPR toxicologists related to SB‑950 chronic health effects studies?  Is Ms. Melnicoe restricted from submitting factual discussions addressing SB‑950 exemptions requests, as permitted by law?

4.  Is the written submission of required information or the oral presentation of the same information "influencing" under the Act?

5.  What other restrictions does the Act place on 

Ms. Melnicoe's ability to represent clients before the Department of Pesticide Regulation?  

CONCLUSION

1.  The Act's one year revolving door ban applies to all of the employees in the Department of Pesticide Regulation and any board or commission under the Department's control.  The permanent revolving door ban applies to any quasi‑judicial proceedings in which Ms. Melnicoe participated while at the DPR.

2.  The Act's one year ban restricts Ms. Melnicoe from submitting compliance documents, following up on the compliance documents, conducting follow‑up discussions with DPR scientists and requesting expedited evaluation of an application for registration.  This ban applies for one year and includes all contact with any employees or officers at the DPR for the purpose of influencing the DPR.

3.   The Act's one year ban restricts Ms. Melnicoe from presenting factual information to the DPR to address technical and scientific concerns expressed by DPR toxicologists and submitting factual discussion addressing SB‑950 exemptions requests.  

4.  The written submission of required information and the oral presentation of the same information is considered "influencing" if the written submission contains Ms. Melnicoe's name or Ms. Melnicoe makes the oral presentation.

5.  Ms. Melnicoe is permanently prohibited from participating in any quasi‑judicial proceeding, including license suspension proceedings, which she may have participated in at the DPR.

FACTS

On October 19, 1995, Oleta Melnicoe left her position as Supervisor of Registration of the Special Projects Group of the Pesticide Registration Branch of the Department of Pesticide Regulation ("DPR").  On October 23, 1995, Ms. Melnicoe started employment as the Assistant Director of the State Affairs Division of Technology Sciences Group Inc., a firm offering services to companies with regard to regulatory and technical problems under federal, state and local environmental laws.

The DPR is the state agency responsible for licensing pesticide products that are offered for sale in California, a process referred to as "pesticide registration."  Before a pesticide is licensed, a pesticide company must apply for registration by supplying the state with the required forms and scientific studies to show that the pesticide can be used safely and is effective.  If the product labeling is in compliance with federal and state laws, and the submitted studies support the product labeling, then the DPR will license the product.

As a Supervisor of Registration of the Special Projects Group, Ms. Melnicoe was responsible for overseeing the work of Registration Specialists who processed applications for registration of pesticide products containing new active ingredients never before registered in California, to determine if all of the mandated documents and studies were submitted for consideration by DPR.  Ms. Melnicoe was not responsible for overseeing Registration Specialists that processed applications for registration for products formulated with active ingredients that were previously registered in California.  

If all of the required information was submitted, the application for registration was then routed to DPR scientists for evaluation of the studies and recommendation to either register or deny registration of the pesticide product.  Registration decisions were not made by staff supervised by Ms. Melnicoe.

As Supervisor of Registration, Ms. Melnicoe supervised a special projects staff who worked on the Birth Defect Prevention Act (SB‑950) data call‑in.  The role of Ms. Melnicoe and her staff was to develop and release communications to the regulated community and to act as liaisons with the regulated community during the call‑in and subsequent scientific evaluation of the chronic health effects studies.  The scientific evaluation of these studies to determine their acceptability for SB‑950 call‑in purposes, was conducted by the Medical Toxicology Branch within the DPR.  

Ms. Melnicoe's staff was responsible for responding to questions about the data call‑in, tracking the data submissions, communicating scientific evaluations to the data submitted, and identifying registrants that were not in compliance with SB‑950 so that suspension of their product registrations could be initiated.  Ms. Melnicoe's staff was not directly involved in suspension hearings, although they were responsible for the initial processing of suspension notices.  Suspension of a registration does not result in the revocation of the license.  Products with suspended registrations are still licensed and may be renewed each year.  Suspension under SB‑950 restricts only the sale (not the use) of the pesticide product in California.

ANALYSIS

One Year Ban

The Act's revolving door provisions limit the types of contacts a former employee may have with his or her agency.  Pursuant to Section 87406, for one year after a designated employee leaves his or her agency, the employee may not, for compensation, act as representative or agent for any person before the Department for the purpose of influencing administrative or legislative action or any action or proceeding involving the issuance, amendment, awarding, or revocation of a permit, license, grant, or contract, or the sale or purchase of goods or property.  (Section 87406.)  

However, communications with an agency that are not for the purpose of influencing administrative or legislative action are not restricted by Section 87406.  For example, an ex‑employee could attend informational meetings with the agency, or request information from the agency concerning existing laws, regulations, or policies, so long as the employee does not attempt to influence administrative or legislative action. (See Bagatelos Advice Letter, No. I‑91‑202; and Regulation 18202(a)(1).)  

In addition, the Commission has advised that a former agency official may draft proposals on a client's behalf to be submitted to the agency so long as the former employee was not identified in connection with the client's efforts to influence administrative action.  (Cook Advice Letter, No. A‑95‑321; Harrison Advice Letter, No. A‑92‑289.)
 Similarly, the ex‑employee may use his or her expertise to advise clients on the procedural requirements, plans, or policies of the employee's former agency so long as the employee is not identified with the employer's efforts to influence the agency.  (Perry Advice Letter, supra.)  

Certain other informal contacts may not be considered influencing.  For example, an ex‑employee may request information concerning anything that is a matter of public record, such as existing laws, regulations or policies.  (Harrison Advice Letter, supra.)  Further, an ex‑employee may attend informational meetings or public forums if the attendance is not for the purpose of influencing agency actions.  (Craven Advice Letter, No. A‑93‑057.)

Ms. Melnicoe is a former designated employee at the DPR.  As such, she is subject to the revolving door prohibitions contained in Section 87406 for one year.  Your facts indicate that she left her employment at the DPR in October 1995.  Please keep in mind that the Commission does not give legal advice on past conduct and the analysis in this letter is limited only to prospective conduct.  

Ms. Melnicoe may not influence any administrative or legislative action or any action or proceeding involving the issuance, amendment, awarding, or revocation of a permit, license, grant, or contract, or the sale or purchase of goods or property by the state administrative agency for which she worked.  Therefore, Ms. Melnicoe may not influence any of the above‑described decisions made by the DPR.

You asked whether the Act's restrictions apply only to communications with individuals under the direct supervision of Ms. Melnicoe.  The statute specifically states that the former state official may not have any contact with any officer or employee of the official's former agency for any of the prohibited purposes.  Accordingly, Ms. Melnicoe may not have prohibited contact with any employee or officer of the DPR, regardless of whether she actually supervised the employee or official.

You stated that the DPR is responsible for licensing pesticide products offered for sale in California.  Before a pesticide can be sold in California, a company must supply forms and scientific studies to show that the pesticide is effective and can be used safely.  Decisions regarding the licensing of a product in California are specifically referenced in Section 87406(d)(1).  This approval process is akin to a licensing procedure.  Thus, Ms. Melnicoe, as a former designated employee, is prohibited from representing any other person, by making any oral or written communication for the purpose of influencing any action or proceeding involving the licensing of, registration of, or authorization to sell pesticides before the DPR for one year after leaving office.  (Section 87406(d)(1).)

Ms. Melnicoe may not influence the DPR's decisionmaking process in any way, including oral or written communication.  She may not identify herself on any documents required for processing, such as the state application for registration form and studies required by DPR.  (Tobias Advice Letter, No. A‑96‑089; Cook Advice Letter, supra.)  Ms. Melnicoe may not communicate with the DPR in regards to any specific compliance documents; this includes routine follow‑up, discussions with DPR scientists related to the Department's scientific evaluations or the appropriateness of product labeling or requesting expedited evaluation of an application for registration.  (Craven Advice Letter, supra.)  In addition, she may not personally present factual information to the DPR and is restricted from submitting factual information addressing SB‑950 exemptions requests. 

Ms. Melnicoe may receive general information concerning anything that is a matter of public record, such as existing rules or regulations, but she may not act as a liaison for a specific request pending before the DPR.  (Tobias Advice Letter, supra.)   She may also use her expertise to advise her employer on the procedural requirements of proceedings before the DPR so long as she is not identified with her employer's efforts to influence the agency.  (Perry Advice Letter, supra.)

Permanent Ban on "Switching Sides"

Sections 87401 and 87402 provide an additional restriction on the post‑governmental employment activity of former public officials that may apply even where Section 87406 does not, or where the one year prohibition in Section 87406 has run.  They provide:

No former state administrative official, after the termination of his or her employment or term of office, shall for compensation act as agent or attorney for, or otherwise represent, any other person (other than the State of California) before any court or state administrative agency or any officer or employee thereof by making any formal or informal appearance, or by making any oral or written communication with the intent to influence, in connection with any judicial, quasi‑judicial or other proceeding if both of the following apply:

(a) The State of California is a party or has a direct and substantial interest.

(b) The proceeding is one in which the former state administrative official participated.

(Section 87401.)

No former state administrative official, after the termination of his or her employment or term of office shall for compensation aid, advise, counsel, consult or assist in representing any other person (except the State of California) in any proceeding in which the official would be prohibited from appearing under Section 87401.

(Section 87402.)

As a former public employee, Ms. Melnicoe is subject to the permanent ban in Sections 87401 and 87402 if, as part of her official responsibilities, she participated in any judicial, quasi‑judicial or other proceeding in other than a purely clerical, secretarial or ministerial capacity.  (Section 87400(b).)  

Section 87400(c) defines "judicial, quasi‑judicial or other proceeding" to include:

[A]ny proceeding, application, request for a ruling or other determination, contract, claim, controversy, investigation, charge, accusation, arrest or other particular matter involving a specific party or parties in any court or state administrative agency, including but not limited to any proceeding governed by Chapter 5 (commencing with Section 11500) of Division 3 of Title 2 of the Government Code.

(Emphasis added.)

A decision on a license to sell pesticides is not included in the definition of "quasi‑judicial" activity.  (Caplan Advice Letter, No. A‑95‑309.)  Therefore, the permanent ban will not apply to the licensing proceedings described in your letter.  

You also stated, however, that Ms. Melnicoe's agency is involved in suspension of pesticide licenses.  Ms. Melnicoe's staff was responsible for the initial processing of suspension notices.  You stated these suspensions restricted the sale of the pesticide product in California and involved specific registrants identified as not in compliance with applicable law.  Such proceedings meet the definition of "quasi‑judicial" pursuant to Section 87400(c).  

An official is considered to have "participated" in a proceeding if he or she took part in the proceeding "personally and substantially through decision, approval, disapproval, formal written recommendation, rendering advice on a substantial basis, investigation or use of confidential information."  (Section 87400(d).)  This covers any proceeding in which Ms. Melnicoe actually participated while at the DPR as well as any proceeding which she supervised.  (Brown Advice Letter, No. A‑91‑033.)  

Ms. Melnicoe may not aid, advise, counsel, consult or assist in representing any other person with the intent to influence the outcome of a proceeding in which she participated.  (Section 87402.)  This means that she may not work on suspension proceedings which she may have participated in at the DPR and may not assist or advise other persons in the firm working on such matters.

If you have any further questions, please feel free to contact me at (916) 322‑5660.



Sincerely,

Steven G. Churchwell

General Counsel

By:  Liane Randolph

Counsel, Legal Division
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