

May 17, 1996

Ms. Suzan D. Hatfield

Attorney at Law

220 Nellen Avenue

Corte Madera, California  94925



Re:  Your Request for Advice




Our File No. A-96-130

Dear Ms. Hatfield:


This is in response to your request for advice on behalf of Marin Municipal Water District Director Richard Hill regarding the conflict-of-interest provisions of the Political Reform Act (the "Act").  

QUESTION


May Mr. Hill participate in future decisions regarding the course of the district's litigation against Shell Petroleum, Inc. without violating the Act?

CONCLUSION


No.  The conflict-of-interest provisions of the Act require Mr. Hill to disqualify himself from participating in decisions regarding litigation against Shell Petroleum, Inc., because it is reasonably foreseeable that the decisions will have a material financial effect on Shell Petroleum, Inc.  

FACTS


Richard Hill is a member of the Board of Directors of the Marin Municipal Water District.  Mr. Hill owns 800 shares of Royal Dutch Petroleum stock valued in excess of $10,000.  


The Royal Dutch/Shell Transport Group is the largest international oil company.  The Group has two parent holding companies, the Royal Dutch Petroleum Company, incorporated in the Netherlands and the Shell Transport and Trading Company, P.L.C., incorporated in the United Kingdom.  These parent companies own 60 percent and 40 percent interests respectively, in three Group holding companies:  Shell Petroleum N.V., the Shell Petroleum Company, Ltd., and Shell Petroleum, Inc.  These three holding companies, in turn, hold the shares in the Group's operating and service companies.  Royal Dutch nominees are elected as a majority of, and Shell Transport nominees the balance of, the Managing Directors of the Group holding companies.  Royal Dutch Petroleum and the Shell Transport and Trading Company are listed on the New York Stock Exchange. 


The Marin Municipal Water District has decided to file a lawsuit against a number of defendants in connection with the failure of polybutylene pipe installed by the District during the 1970's and 1980's.  One of the defendants would be Shell Petroleum, Inc.  It is possible that engaging in litigation against the Marin Municipal Water District could cause Shell to incur defense costs or settlement liability in any one year of $250,000 or more.  


Mr. Hill has disclosed his stock ownership in Royal Dutch Petroleum and abstained from the Board of Director's decisions to initiate litigation and retain litigation counsel.  He would like to know whether he may participate in future decisions regarding the course of litigation without violating the Act. 

ANALYSIS


1.  Economic Interests


The Political Reform Act prohibits a public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  (Section 87100.)  

A "public official" is defined as a member, officer, employee, or consultant of a state or local government agency.  (Section 82048; Regulation 18700.)  As a member of the Marin Municipal Water District, Mr. Hill is considered a "public official" under the Act.  


Section 87103 of the Act provides that an official has a financial interest in a decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family, or on: 


(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.  

                     * * *


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.

                     (Section 87103(a) and (c).)   


Royal Dutch Petroleum is an economic interest of Mr. Hill's under Section 87103(a) because of his stock ownership.  In addition, as a result of dividends on such stock, Royal Dutch Petroleum may be an economic interest under Section 87103(c) if it is a source of income to Mr. Hill of more than $250 per year.


Under Regulation 18706, an official is also considered to have an economic interest in a business entity which is a parent or subsidiary of, or is otherwise related to, a business entity in which the official has an economic interest under Section 87103(a), (c), or (d).  


Regulation 18236 defines "otherwise related business entities" as follows:  


(b)  Otherwise related business entity.  Business entities, including corporations, partnerships, joint ventures and any other organizations and enterprises operated for profit, which do not have a parent-subsidiary relationship are otherwise related if any one of the following three tests is met:


(1)  One business entity has a controlling ownership interest in the other business entity.


(2)  There is shared management and control between the entities.  In determining whether there is shared management and control, consideration should be given to the following factors:


(A)  The same person or substantially the same person owns and manages the two entities;


(B)  There are common or commingled funds or assets;


(C)  The business entities share the use of the same offices or employees, or otherwise share activities, resources or personnel on a regular basis;


(D)  There is otherwise a regular and close working relationship between the entities; or


(3)  A controlling owner (50% or greater interest as a shareholder or as a general partner) in one entity also is a controlling owner in the other entity.

* * *


As set forth in the facts, the Royal Dutch Petroleum Company has a 60 percent ownership interest in Shell Petroleum, Inc.  Under Regulation 18236(b)(1), Royal Dutch Petroleum has a controlling interest in Shell Petroleum, Inc.  Further, under subdivision (b)(2), it appears that there is shared management and control between Royal Dutch Petroleum and Shell Petroleum, Inc., because Royal Dutch nominees are elected as a majority of the Managing Directors of Shell Petroleum, Inc.    


Pursuant to Regulation 18236, Shell Petroleum, Inc. is a related business entity to Royal Dutch Petroleum.  Therefore, under the Act, Mr. Hill is considered to have an economic interest in Shell Petroleum, Inc., as well as Royal Dutch Petroleum.  


Accordingly, Mr. Hill may not make or participate in making a decision regarding the litigation if it is reasonably foreseeable that the decision will have a material financial effect on Shell Petroleum, Inc. or Royal Dutch Petroleum.  Making or participating in making a governmental decision includes voting, committing the water district to a course of action, negotiating with a governmental entity or private party regarding a governmental decision, making recommendations to the decisionmakers, etc.  (Regulation 18700(b) and (c).)


2.
Foreseeability


Whether the financial consequences of a decision are reasonably foreseeable at the time a governmental decision is made depends on the facts of each particular case.  An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required. However, if an effect is only a mere possibility, it is not reasonably foreseeable.  (Downey Cares v. Downey Community Development Commission (1987) 196 Cal.App.3d 938; In re Thorner (1975) 1 FPPC Ops. 198.)



You state that it is possible that engaging in litigation against the Marin Municipal Water District could cause Shell to incur defense costs or settlement liability in any one year of $250,000 or more.  Consequently, Mr. Hill disclosed his stock ownership and abstained from the Board of Director's decisions to initiate litigation and retain litigation counsel.  However, you ask whether he may participate in future decisions regarding the course of the litigation.  


Shell Petroleum, Inc. will be a defendant in the lawsuit brought by the water district.  Therefore, it is reasonably foreseeable that most decisions made regarding the course of litigation will have some financial effect on Shell Petroleum, Inc.  Decisions about litigation strategy, settlement of legal claims, payment of attorney's fees, and other substantive decisions regarding the course of the litigation could all have a financial effect on Shell Petroleum, Inc.  If this effect will be material, as discussed below, Mr. Hill must disqualify himself from participating in these decisions.  


Similarly, in the Nawi Advice Letter, No. A-93-020, we stated that a county supervisor was prohibited from participating in any decision which would have a material financial effect on Texaco or on any of its subsidiaries.  This included all decisions concerning litigation involving two business entities and decisions regarding the county's position in the pending appeal before the Coastal Commission.  In the Aleshire Advice Letter, supra, we found that the mayor of Palm Springs must refrain from participating in settlement negotiations in litigation challenging the environmental impact report for the city's airport where the outcome would have a material financial effect on his business.  In the Newman Advice Letter, No. A-91-515, we found that a councilmember must disqualify herself from participating in decisions about litigation against Southern Pacific due to a toxic chemical spill because it was reasonably foreseeable that the decision would have a material financial effect on Southern Pacific which was a source of income to the councilmember.    


3.  Materiality


a.  Shell Petroleum, Inc.  Regulation 18702 sets forth the guidelines for determining whether an official's economic interest in a decision is materially affected by a decision.  If the official's economic interest is directly involved in the decision, disqualification is required.  (Regulation 18702.1.)  Regulation 18702.1(b) states that a person or business entity is directly involved in a decision before an official's agency when that person or entity, either personally or by an agent:

