

May 15, 1996

Thomas P. Dwyer

Gassett, Perry & Frank

55 River Street

Santa Cruz, California  95060



Re:  Your Request for Advice




Our File No. A-96-137

Dear Mr. Dwyer:


This is in response to your request for advice regarding the conflict-of-interest provisions of the Political Reform Act (the "Act").  

QUESTION


May you serve on the Law Library Board of Directors 
without violating the Act when the library's landlord is a partnership made up of several partners from your law firm?  

CONCLUSION


The Act does not require you to reject an offer to serve on the law library board merely because a potential conflict exists. The Act's conflict provisions apply to specific decisions of governmental entities; not to positions on them.  If you do serve on the board, however, and determine that the partnership that is the owner of the building is a related business entity to your law firm partnership, then you must disqualify yourself from any decision that will have a material financial effect on the owner of the building. 

FACTS


You are a junior partner in the law firm of Gassett, Perry & Frank, which is a tenant in a Santa Cruz office building.  Your interest in the firm is less than 10 percent.  The County Law Library is also a tenant in the same building occupying a portion of the first floor.  The owner and landlord of this building is a partnership which includes several of the senior partners of your law firm.  The partnership which owns the building is a separate partnership from that which owns the law firm.


You derive no financial benefit from the partnership which owns the building.  Furthermore, you have briefly discussed the matter with the law librarian and have offered to abstain from any discussion or voting relating to the location of the library, and if appointed as a director of the law library, the law librarian would be agreeable to this.  It is your intention that, if you are appointed to the Board of Directors of the law library, you would leave the room during the portion of any discussion which involves relocation of the law library.

ANALYSIS


Section 87100 of the Act prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.


Section 87103 specifies that a public official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official or a member of his or her immediate family or on:


(a) Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.


(b) Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.


(c) Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.


(d) Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.



(Section 87103(a)-(d).)


You are a partner in the law firm of Gassett, Perry & Frank and receive a salary from the firm.  You also have a direct investment in the firm over $1,000.  Accordingly, pursuant to Sections 87103(a), (c) and (d), you may not participate in any decision that will have a reasonably foreseeable material financial effect on the firm.  


The firm holds a leasehold interest in a building owned by a partnership.  The partnership consists of several partners in the law firm.  You do not hold an interest in, or receive income from, this partnership.  


You may have a conflict if the real estate partnership is a client of your law firm.  Government Code Section 82030 defines income to include salary and wages, as well as any income of any business entity in which the individual or spouse owns directly or indirectly, a ten percent interest or greater.  


According to your facts, your current interest in Gassett, Perry & Frank is less than 10 percent of the partnership.  Under such circumstances you will not have a conflict of interest with respect to clients of the firm because Section 82030 treats income to the firm as income to the owner only where the owner has a 10 percent or greater ownership interest in the firm.  (Boyle Advice Letter, No. I-94-403.)   


As noted above, you also are a partner in your law firm and have a business investment in the firm.  An official may also be disqualified from a decision if it is reasonably foreseeable that the decision will have a material financial effect on a business entity which is a parent or subsidiary of, or is otherwise related to a business entity in which an official already has an interest as defined in Sections 87103(a) and (d).  (Regulation 18706.)


Partnerships may be considered otherwise related if any one of the following tests apply:

     (1) One business entity has a controlling ownership interest in the other business entity.

     (2) There is shared management and control between the entities.  In determining whether there is shared management and control, consideration should be given to the following factors:

     (A) The same person or substantially the same person owns and manages the two entities;

     (B) There are common or commingled funds or assets;

     (C) The business entities share the use of the same offices or employees, or otherwise share activities, resources or personnel on a regular basis;

     (D) There is otherwise a regular and close working relationship between the entities; or

     (3) A controlling owner (50% or greater interest as a shareholder or as a general partner) in one entity also is a controlling owner in the other entity.



(Regulation 18236.)


It is a factual determination as to whether the business entities are related.  If they are, you must disqualify yourself from any decision that will have a reasonably foreseeable material financial effect on the real estate partnership because the law firm partnership is a source of income to you and the two partnerships are related business entities.


You have stated that you plan to disqualify yourself from any decision involving the location of the library.  As stated above, you need disqualify yourself from decisions that will have a material financial effect on the real estate partnership only if the standard in Regulation 18236 applies.  


Please note that a conflict of interest requires you to disqualify yourself from the individual decision involving the conflict.  The Political Reform Act does not prohibit you from serving on the board so long as you disqualify yourself from any decisions that pose a conflict of interest. 


If you have any further questions, please feel free to contact me at (916) 322-5660.





Sincerely,



Steven G. Churchwell



General Counsel



By:  Liane Randolph




Counsel, Legal Division
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