




May 3, 1996

Mark J. Doane

Roseville City Attorney

311 Vernon Street, #202

Roseville, CA  95678






Re:
Your Request for Advice


Our File No. A-96-143

Dear Mr. Doane:


This is in response to your letter requesting advice on behalf of Roseville City Councilmembers Pauline Roccucci, Claudia Gamar and Planning Commissioner Jay Kinder regarding their responsibilities under the conflict-of-interest provisions of the Political Reform Act (the "Act").  


Please note that nothing in this letter should be construed to evaluate any conduct which may have already taken place.  In addition, this letter is based on the facts presented to us.  The Commission does not act as the finder of fact in providing advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)

QUESTIONS


May Councilmembers Roccucci and Gamar, and Planning Commissioner Kinder, all of whom have an economic interest in Roseville Telephone Company, participate in the following decisions:


(a)  Diamond Creek, Mourier and Eskaton:  The rezoning of the developers' property from light industrial/multi-family uses to a large single-family plan with associated parks.  


(b)  AKT Development:  Whether AKT may recapture previously approved residential parcels that have fallen out of the original development agreement over time by moving them to another area in the city.

CONCLUSIONS


(a)  Diamond Creek, Mourier and Eskaton:  The officials may participate in the rezoning of the developers' property from light industrial/multi-family uses to a large single-family plan with associated parks because, according to your facts, it is not foreseeable that the decision will have a material financial effect on Roseville Telephone Company.


(b)  AKT Development:  The officials may participate in the AKT request since this decision will not result in a material financial effect on Roseville Telephone Company.

FACTS


Councilmember Roccucci and Gamar own stock in Roseville Telephone Company (RTC) with a value in excess of $1,000.  In addition, Councilmember Gamar and Planning Commissioner Kinder receive income in excess of $250 from RTC.  RTC is a privately owned telephone company that provides telephone service in Roseville and in portions of Placer and Sacramento Counties.  RTC's stock is not traded on a public exchange.  


Currently, RTC has a monopoly to service all telephone subscribers in that area.  This includes any new service that results from development in the service area.  RTC estimates that for every new residential telephone line that is added to RTC's service area, RTC receives $25.79 per month.  For each business telephone line, RTC would receive $46.81 per month.


(a)  Diamond Creek, Mourier and Eskaton:  Diamond Creek Partners, John Mourier Construction, and Eskaton will be applying for a general plan amendment and rezoning of their property from light industrial/multi-family uses to a large single-family plan with associated parks.  According to the developer's calculations, under the existing zoning, RTC would see a $1,210,620 increase in revenue while under the amended zoning, RTC would receive $1,142,124.  Thus, the change would decease RTC's projected revenue by $68,496.


(b)  AKT Development:  AKT development owns a substantial amount of property within the city's Northeast Roseville Specific Plan Area.  The city has already granted AKT the right to develop this property with a variety of uses, primarily residential.  Since the original development agreement, AKT has developed fewer residential parcels than was originally contemplated under the development agreement.  AKT now wishes to recapture these previously approved residential parcels by moving them to another area in the city that is currently undeveloped and unzoned.  AKT's proposal would result in no units that have not already been approved.  Moreover, you estimated that even if they were considered new units, the estimated increase in revenue to RTC would be $89,749.

ANALYSIS

Economic Interest


Section 87100 of the Act prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  Section 87103 specifies, in pertinent part that a public official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official or a member of his or her immediate family or on:


(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.  

* * *


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.


(d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.  





Section 87103(a), (c) and (d).


Councilmembers Roccucci and Gamar both have investments in RTC valued at more than $1,000.  In addition, Councilmember Gamar and Commissioner Kinder receive more than $250 a year from RTC.  Consequently, each official has a potentially disqualifying economic interest in RTC and thus may not make, participate in making, or influence decisions that will foreseeably have a material financial effect on RTC.


Your questions pertain to whether an effect on RTC is considered material.  In prior letters we applied subdivision (e) of Regulation 18702.2 as the applicable provision based on RTC's assets and income.  Assuming this continues to be the appropriate subdivision, Regulation 18702.2(e) provides that the effect of a decision on RTC will be material if:


(1)  The decision will result in an increase or decrease in the gross revenues for a fiscal year of $150,000 or more; or


(2)  The decision will result in the business entity incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $50,000 or more; or


(3)  The decision will result in an increase or decrease in the value of assets or liabilities of $150,000 or more.








Emphasis added.


Thus, for example, if a development decision will result in an increase or decrease in the gross revenues of RTC for a fiscal year of $150,000 or more, the effect is considered material.  


Diamond Creek, Mourier and Eskaton:  According to the developer's calculations, under the existing zoning, RTC would see a $1,210,620 increase in revenue while under the amended zoning, RTC would receive $1,142,124.  Thus, the change would decrease RTC's projected revenue by $68,496.  This effect would not be considered material under Regulation 18702.2(e).


AKT Development:  The city has already granted AKT the right to build residential parcels.  AKT now wishes to recapture these previously approved residential parcels by moving them to another area in the city that is currently undeveloped and unzoned.  In the Dean Advice Letter, No. A-94-059, we advised:


It appears from these facts that the decision to allow the construction of the 658 dwelling units already has been made as part of the Northwest Roseville Specific Plan and that the current decision concerning Silverado Oaks #7 is merely transferring the permissive construction of the units to another property.  If this is the case, then the decision will have no material financial effect on Roseville Telephone Company and Councilmembers Roccucci and Gamar may participate in the Silverado Oaks #7 decisions.


However, the facts in this letter differ from those in the Dean Advice Letter.  In this case, the surplus units, while already approved, would not be built but for the relocation of the units to the new site.  This differs from a decision as to whether approved units will be built in one location or another.  In this case, we would consider the revenue created by these units an increase in revenue to RTC.


However, you estimated that even if they were considered new units, the estimated increase in revenue to RTC would be $89,749.  This would also not be material under Regulation 18702.2(e).  


If you have any further questions regarding this matter, please feel free to contact me at (916) 322-5660.\






Sincerely,






Steven G. Churchwell

General Counsel    

