




June 4, 1996

Gary Gillig

Oxnard City Attorney

300 W. Third Street

Oxnard, CA  93030






Re:
Your Request for Advice


Our File No. A-96-150

Dear Mr. Gillig:


This is in response to your letter requesting advice on behalf of Oxnard Mayor Manuel M. Lopez, Mayor Pro Tem Andres Herrera, City Councilmembers Bedford Pinkard, Thomas E. Holden, and Dean Maulhardt, and Land Use Advisors Michael Clarke, Dale Dean, Al Duff, Sonny Okada, and Ray Tafoya regarding their responsibilities under the conflict-of-interest provisions of the Political Reform Act (the "Act").  


Please note that nothing in this letter should be construed to evaluate any conduct which may have already taken place.  In addition, this letter is based on the facts presented to us.  The Commission does not act as the finder of fact in providing advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)

QUESTION


May Mayor Lopez, Mayor Pro Tem Herrera, Councilmembers Pinkard, Holden, and Maulhardt, and Land Use Advisors Clarke, Dean, Duff, Okada, and Tafoya participate in decisions leading up to the adoption or rejection of the New Project Area despite each having economic interests in or near the project area?

CONCLUSION


Mayor Lopez: If the appraisal is accurate, Mayor Lopez will not have a conflict of interest by virtue of his real property interests.  Thus, so long as the decision will not have a foreseeable material financial effect on the mayor's business or sources of income, the mayor may participate in the decisions.


Mayor Pro Tem Herrera:  You stated that the Mayor Pro Tem had no relevant reported economic interests.  Thus, the Mayor Pro Tem will not have a conflict of interest with respect to the decisions.


Councilmember Pinkard:  If the appraisal is accurate, Councilmember Pinkard will not have a conflict of interest by virtue of his real property interests.  Thus, so long as the decision will not have a foreseeable material financial effect on the councilmember's business (rentals) or sources of income, the councilmember may participate in the decisions.


Councilmember Holden:  If the appraisal is accurate, Councilmember Holden will not have a conflict of interest by virtue of his real property interests.  Thus, so long as the decision will not have a foreseeable material financial effect on the councilmember's business or sources of income, the councilmember may participate in the decisions.


Councilmember Maulhardt:  According to the appraisal, the property that Councilmember Maulhardt owns that is within 300 feet of the boundaries of the project area will be financially affected by the decision.  Therefore, the councilmember will have a conflict of interest with respect to the redevelopment decisions.


Mr. Clarke:  The "public generally" exception would apply to Mr. Clarke's personal residence (a single-family home) which is within 2,500 feet of the project area, but beyond 300 feet.  Thus, so long as the decision will not materially affect his spouse's employer, he may participate in the decisions.


Mr. Dean:  The "public generally" exception would apply to Mr. Dean's personal residence (a single-family home) which is within 2,500 feet of the project area, but beyond 300 feet.  Thus, so long as the decision will not materially affect his employer, he may participate in the decisions.


Mr. Duff:  You stated that Mr. Duff had no relevant reported economic interests.  Thus, Mr. Duff will not have a conflict of interest with respect to the decisions.


Mr. Okada:  The two bank loans in question will not result in a conflict of interest so long as they were made by a commercial lending institution in the regular course of business on terms available to the public without regard to official status.  Thus, so long as the decision will not have a foreseeable material financial effect on Mr. Okada's chiropractor business or sources of income, Mr. Okada may participate in the decisions.


Mr. Tafoya:  You stated that Mr. Tafoya had no relevant reported economic interests.  Thus, Mr. Tafoya will not have a conflict of interest with respect to the decisions.

FACTS


In the 1960s, the Oxnard City Council established the  Community Redevelopment Agency (CRA).  The governing board of the CRA consists of the five members of the city council.  In February 1995, the city formed the Community Development Commission (CDC), with the commission being composed of the five city councilmembers.  The CRA and CDC currently administer four adopted project areas in the city.


The councilmembers will be presented with a series of decisions leading up to the adoption or rejection of the New Project Area (the "project area"), both in their capacities as councilmembers and as members of the RDA and CDC.  The plan for the project area is to take customary measures to eliminate blight, including commercial facade renovations, street improvements, and development of parking facilities.  Most of the agency's implementation decisions, if adopted, will not be financially feasible until the growth in the tax base is sufficient to support a tax increment bond issue.


The project area is expected to cover approximately 2,179 acres of predominantly urbanized territory in the city.  Approximately 5,300 dwelling units are situated either within the project area boundaries or outside the boundaries, within 300 feet of the project area.  Several thousand additional dwelling units are situated between 300 to 1,000 feet of the project area boundaries, and another several thousand from 1,000 to 2,500 feet of the project area.  The project area also includes a significant portion of the city's commercial property.  You estimate that somewhat less than half of the commercial properties in the city are within the project area or within 1,000 feet.  


The RDA operates by receiving a share of incremental property tax revenue due to increases in valuation within the project area and uses these revenues (and the proceeds from any bonds secured by future tax revenues) to fund public works improvements and to stimulate development and rehabilitation activity within the project area.  In addition, at least 20 percent of the agency's tax increment revenues will be used to increase, improve and preserve the City's supply of affordable housing for low and moderate income families.


Each of the officials in question has economic interests in and around the project area that may be affected by these decisions.  They will be confronted with the following decisions:  (a) amending the survey area boundaries, (b) approving the draft Environmental Impact Report (EIR) for public circulations, (c) approving the preliminary fiscal report to affected taxing entities, (d) certifying the final EIR, (e) adopting a mitigation program and mitigation monitoring plan, (f) adopting rules for owner participation, and (g) adopting the ordinance enacting the new project area.  Some or all of these matters will be reviewed by the Land Use Advisors.  

Mayor Lopez:  



1.  A 7,000 square foot vacant commercial lot inside the project area.


2.  A 7,000 square foot commercial lot located within 300 feet of the project area, improved with a one-story office building (with on site parking).


3.  A 14,000 square foot commercial lot inside the project area, improved with a two-story office and retail building.  A second 7,000 square foot commercial lot is adjacent to the building and serves as a paved parking lot.  Both are inside the project area.


4.  An optometry business operated from the business described in number three above.  The mayor is a sole proprietor.

Mayor Pro Tem Herrera


You stated that the Mayor Pro Tem had no relevant reported economic interests.

Councilmember Pinkard


1.  A 6,100 square foot residential lot located within 300 feet of the project area, improved with a 4-plex residential building containing four rental apartments.


2.  A 6,100 square foot residential lot located within approximately 750 feet of the project area, improved with a small single-family house which is rented out.

Councilmember Holden


1.  His personal residence which is a 1,770 square foot home on a 9,100 square foot lot within the project area.


2.   An optometry business with offices located more than 2,500 feet of the project area.

Councilmember Maulhardt


1.  A 20 percent interest in a block of 40 vacant industrial parcels (25 acres) located within 300 feet of the project area.


2.  A 10 percent ownership interest in a 109-acre agricultural field also located within 300 feet of the project area.  


3.  The councilmember also owns a wholesale produce packing and distribution business located more than 2,500 feet outside the project area.

