

May 17, 1996

Mr. Bruce M. Boogaard

City Attorney

City of Chula Vista

276 Fourth Avenue

Chula Vista, California  91910



Re:  Your Request for Advice




Our File No. A-96-151

Dear Mr. Boogaard:


This is in response to your request for advice on behalf of the City of Chula Vista regarding the conflict-of-interest provisions of the Political Reform Act (the "Act") as they apply to members of the city council.

QUESTIONS


1.  May the rule of legally required participation be applied to the situation described below, in order to allow the city council to take affirmative action on a resolution to condemn property?  


2.  If the rule of legally required participation can be applied, would the proposed implementation procedures described in the facts comply with all applicable laws?  


3.  May a councilmember chosen to participate in a vote on a resolution in accordance with the procedures described below  participate in all city council deliberations on the resolution leading up to the vote?  


4.   Is it correct to say that beyond any allowed participation in the city council deliberations on the resolution, and the required participation in the vote itself, the councilmember chosen to participate in a vote on the resolution in accordance with the procedures described below would be precluded from participating in any other way in the city's presentation or consideration of the resolution?

CONCLUSIONS


1.  Yes.  Both Councilmembers Alevy and Moot are disqualified from participating in the decision to condemn the property.  Because four affirmative votes are required to pass the resolution, and by law only the council has the power to take such action, participation by one of the members is "legally required."  


2.  The implementation procedures for legally required participation described below meet the requirements of the Act.  


3.  Yes.  Where participation by the councilmember is legally required for the council to act, the councilmember may fully participate at public meetings of the council or in closed session as required by law.  


4.  The councilmember who is reinstated is prohibited from discussing the issue or using his position to influence the decision at informal meetings or other sessions which are not open to the public.  

FACTS


City staff has asked its five member city council to adopt a resolution of necessity ("resolution") pursuant to California Code of Civil Procedure Title 7, Chapter 4, Article 2.  If approved, the resolution would authorize the city's condemnation of a parcel of property to be dedicated to the improvement of a public intersection.  The acquisition of the property and the construction of the improvements are conditions of the city's issuance of building permits for portions of an adjacent shopping center being developed by Gatlin Development Company ("Gatlin").  Both Gatlin and the city have attempted to acquire the property voluntarily, but such efforts have been unsuccessful.


Under California Code of Civil Procedure Section 1245.240, a two-thirds vote of the acting public agency is required to approve a resolution of necessity.  In the case of the Chula Vista City Council, this means that four affirmative votes would be required to adopt the resolution.  Two of the five city councilmembers, Councilmember Alevy and Councilmember Moot, have indicated on the public record that they have conflicts of interest with respect to the proposed action on the resolution.


Councilmember Scott D. Alevy is employed by Nelson Communications Group ("Nelson Group").  Nelson Group has been, and is expected to be in the future, under contract with Gatlin to provide governmental relations consulting services for the benefit of Gatlin's development projects, although Nelson Group has provided no services in connection with Gatlin's project within the city.  Nelson Group has received, or may reasonably be expected to receive, in excess of $10,000 of payments from Gatlin in consideration of such services.  Nelson Group has also been under contract with Wal-Mart Stores, Inc., the primary owner/operator of the shopping center.  Under these circumstances, Councilmember Alevy perceives the prospect of a conflict of interest sufficient to preclude his participation in any action with respect to the resolution.


Councilmember John S. Moot is a partner in the law firm of Sullivan Cummins Wertz McDade & Wallace ("Sullivan Cummins").  Sullivan Cummins has been, and is expected to be in the future, under contract with Gatlin to provide legal services for the benefit of Gatlin's development projects, although Sullivan Cummins has provided no services in connection with Gatlin's project within the city.  Sullivan Cummins has received, or is expected to receive, in excess of $10,000 of payments from Gatlin in consideration of such services.  Under these circumstances, Councilmember Moot perceives the prospect of a conflict of interest sufficient to preclude his participation in any action with respect to the resolution.


Four votes are required to adopt the resolution, but two of the five city councilmembers have conflicts of interest.  Thus, the city council cannot possibly approve the resolution without the application of some acceptable alternative voting procedure.  There is no alternative source of authority within the city which would be allowed by law to make the decision to adopt the resolution.


Prior to any city council deliberations on the resolution, Councilmembers Alevy and Moot would be asked to agree to the application of the rule of legally required participation.  One of them would be selected at random to participate in the vote of the city council on the resolution, and the selected party would be legally required to participate.  The city clerk would flip a coin.  Councilmember Alevy would call "heads" or "tails" while the coin was in the air.  The city clerk would allow the coin to drop and come to rest on the floor, and would state whether the coin shows "heads" or "tails."  If Councilmember Alevy correctly calls "heads" or "tails," Councilmember Alevy will be required to vote on the resolution.  If Councilmember Alevy incorrectly calls "heads" or "tails," Councilmember Moot will be required to vote on the resolution.


Prior to any deliberations or vote on the resolution, the councilmember who is chosen to vote shall:  (1) disclose as a matter of official public record the existence of the financial interest; (2) describe with particularity the nature of the financial interest before he makes or participates in making the decision; (3) attempt in no way to use his official position to influence any other public official with respect to the matter; (4) state the reason there is no alternative source of decisionmaking authority; and (5) participate in making the decision only to the extent that such participation is legally required.

ANALYSIS


1.  Conflicts of Interest


Section 87100 of the Act prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  Pursuant to Section 87103, a public official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official or a member of his or her immediate family or on:


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.  


(d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.  





Section 87103(c) and (d).


Councilmember Alevy is a salaried employee of Nelson Group.    Councilmember Moot is a partner in the law firm of Sullivan Cummins.  Thus, each councilmember will have an economic interest in his respective source of income.  Councilmembers Alevy and Moot are precluded from participating in any decision that will have a foreseeable and material financial effect on Nelson Group or Sullivan Cummins, respectively.


The decision before the councilmembers is the passage of a resolution to condemn certain property necessary for the development of a shopping center.  This decision may have an indirect effect on the councilmembers' sources of income.  Thus, Regulation 18702.2(g) is applied to determine whether the effect is material.  Pursuant to Regulation 18702.2(g), the effect of the decision on Nelson Group or Sullivan Cummins will be considered material if it will result in a change in the firm's (a) gross revenues for a fiscal year of $10,000 or more, (b) expenses for a fiscal year of $2,500 or more, or (c) assets or liabilities of $10,000 or more.  


You state that both Nelson Group and Sullivan Cummins have received, or are expected to receive, in excess of $10,000 in payments from Gatlin for consulting and legal services rendered in connection with the development of the shopping center.  Therefore, both Councilmembers Alevy and Moot have a conflict of interest under the Act and are required to disqualify themselves from participating in the decision to condemn the property.  


2.  Legally Required Participation


Section 87101 permits a public official who is disqualified, due to a conflict of interest, from participating in a decision, to participate in the decision to the extent such participation is legally required.  Regulation 18701(a) clarifies that participation by a public official is not "legally required" unless there exists no alternative source of decision-making.  However, even if participation is deemed to be legally required, the exception has been interpreted narrowly to permit the participation of the fewest financially interested persons possible in any decision.  (In re Hudson (1978) 4 FPPC Ops. 13.)  This is because "the purposes of the Act are best served by a rule which minimizes participation in government decisions by officials with a conflict of interest."  (In re Hudson, supra.)


You have stated that, pursuant to Section 1245.240 of the California Code of Civil Procedure, a decision to condemn property requires a two-thirds vote of the acting public agency.  This means that passing the resolution would require an affirmative vote of four out of the five members of the city council.  Thus, if Councilmembers Alevy and Moot are disqualified, the three remaining members would be unable to make a decision to approve the resolution.  In that case, pursuant to Section 87101 and Regulation 18701, the participation of one of the disqualified councilmembers is deemed to be legally required.  


Therefore, a disqualified councilmember may participate in the decision to condemn the property, and should follow the procedure described in subdivision (b) of Regulation 18701 (copy  enclosed).  In addition, pursuant to subdivision (b) of Regulation 18701, the disqualified councilmember may participate fully at public meetings of the agency and at closed sessions when required by law if his or her participation is legally required.  The reinstated councilmember may ask questions during public debate on the issue, offer information during public discussions, make a motion on the matter, as well as vote on the final question.  However, the reinstated councilmember may not engage in any private discussions with other city officials regarding the decision.  (Grunwald Advice Letter, No. A-95-184.)


I trust this answers your question.  If you have any further questions regarding this matter, please contact me at 916/322-5660.




Sincerely,




Steven G. Churchwell




General Counsel




By:  Hyla P. Wagner





Counsel, Legal Division

