




June 4, 1996

Roger A. Brown

38 North Washington Street

P.O. Box 475

Sonora, CA  95370






Re:
Your Request for Advice


Our File No. A-96-155

Dear Mr. Brown:


This is in response to your letter requesting advice on behalf of Susan Larson regarding her responsibilities as the Director of Planning for Calaveras County under the provisions of the Political Reform Act (the "Act").  


Please note that nothing in this letter should be construed to evaluate any conduct which may have already taken place.  In addition, this letter is based on the facts presented to us.  The Commission does not act as the finder of fact in providing advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)

QUESTIONS


1.  Does the definition of "gift" in the Act include gifts received by the director in a bona fide dating relationship for purposes of the Act's conflict of interest disclosure and disqualification provisions and the gift limits of the Act?


2.  If the director shares a residence with her fiancee and shares expenses for food, shelter, electricity and the like, and pays these expenses from a joint checking account into which both individuals deposit their earnings, would this arrangement trigger any disclosure requirements of the director?

CONCLUSIONS


1.  Gifts exchanged in a bona fide dating relationship are not gifts for purposes of the Act's conflict of interest disclosure and disqualification provisions and the gift limits of the Act?


2.  The fact that the director shares a residence with her fiancee and shares expenses for food, shelter, electricity and pays these expenses from a joint checking account into which both individuals deposit their earnings would not result in any disclosure requirements for the director.

FACTS


Ms. Larson is the Director of Planning for Calaveras County.  Ms. Larson has recently become engaged and has accepted an engagement ring from her fiancee, Ralph Servidio.    Mr. Servidio does business in the county.


In addition, the director currently shares a residence with her fiancee and shares expenses for food, shelter, electricity and the like.  These expenses are paid from a joint checking account into which both individuals deposit their earnings.

ANALYSIS

Gifts, Generally


The Act provides a variety of obligations on public officials in connection with the receipt of gifts.


o  First, every public official must disclose all his or her economic interests that could foreseeably be affected by the exercise of the official's duties.  (Sections 81002(c), 87200-87313.)  A "public official" is defined broadly to include every natural person who is a member, officer, employee, or consultant of a state or local government agency.  (Section 82048; Regulation 18700.)  Section 87207 provides that a public official must disclose the name and address of each source of gifts of $50 or more in value, the amount and the date on which the gift was received, and that the official must provide a general description of the business activity of the donor.


o  Second, Section 87100 prohibits any public official at any level of state or local government from making, participating in making or in any way attempting to use his or her official position to influence a governmental decision in which the official knows or has reason to know the official has a financial interest.  (Section 87100.)  An official has a financial interest in a decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on any donor of, or any intermediary or agent for a donor of, a gift or gifts aggregating $280 or more in value provided to, received by, or promised to the public official within 12 months prior to the time when the decision is made.  (Section 87103(e).)


o  And finally, the Act now provides gift limit and honoraria ban for local designated employees.  Section 89503(c) provides:


No member of a state board or commission or designated employee of a state or local government agency shall accept gifts from any single source in any calendar year with a total value of more than two hundred fifty ($250) if the member or employee would be required to report the receipt of income or gifts from that source on his or her statement of economic interests.


The Act also prohibits public officials from receiving honoraria.  (Section 89502(c).)

Gifts in a Bona Fide Dating Relationship


Section 82028(a) defines a "gift" as:


[A]ny payment to the extent that consideration of equal or greater value is not received and includes a rebate or discount in the price of anything of value unless the rebate or discount is made in the regular course of business to members of the public without regard to official status.  Any person, other than a defendant in a criminal action, who claims that a payment is not a gift by reason of receipt of consideration has the burden of proving that the consideration received is of equal or greater value.






(Emphasis added.)


Section 82028(b) sets out certain payments that are not considered gifts under the Act.  For example, Section 82028 provides that gifts from certain relatives and that gifts from an individual's spouse are not reportable.  (Section 82028(b)(3).)


In considering these exceptions, in the Roff Advice Letter, No. A-89-106, we stated:


No section of the Act expressly provides a disclosure exemption for persons living together or dating.  The exemption was established because it was believed to be consistent with the general policies of the Act.  These policies are found in the Act's definition of gift and in Commission opinions.


The Commission has consistently advised that gifts received within the context of an established "bona fide dating relationship" are not prohibited and need not be disclosed.  In such a relationship, truly personal gifts such as gifts of entertainment, meals, personal property or expenses involved in recreational travel are not prohibited and need not be disclosed on an official's statement of economic interest.  The Commission has determined that "such a relationship is similar to a family or spousal relationship, in which personal gifts are frequently exchanged, and in which disclosure of the gifts would not further the purpose of the Act."  (Shea Advice Letter, No. A-84-085, copy enclosed.)

* * *


It follows from the above that truly personal gifts that you receive within the context of a dating relationship are not reportable and create no conflicts for you under the facts as discussed above.


Thus, the payments you describe (for the ring and the shared food, shelter, and electricity) would not be considered gifts for purposes of the Act's conflict of interest disclosure and disqualification provisions and the gift limits of the Act.



If you have any further questions regarding this matter, please feel free to contact me at (916) 322-5660.\






Sincerely,






Steven G. Churchwell






General Counsel






