

June 4, 1996

William N. Sauer, Jr.

Law Offices of William N. Sauer, Jr.

Post Office Box 1185

Carlsbad, California  92018-1185



Re:  Your Request for Advice




Our File No. A-96-160

Dear Mr. Sauer:


This is in response to your request for advice on behalf of Mr. Ronald Mitchell regarding the conflict-of-interest provisions of the Political Reform Act (the "Act").  

QUESTION


Mr. Mitchell is a hospital district director and his district was part of a joint powers agreement with two other districts.  May Mr. Mitchell participate in negotiating another joint powers  agreement between his district and one of the two districts participating in the earlier agreement if he has a financial interest in the third district that participated in the first joint powers agreement but is not affected by the second agreement?

CONCLUSION


Mr. Mitchell may participate in negotiations over the joint powers agreement if the agreement will have no material financial effect on his financial interest.

FACTS


You represent Tri-City Hospital District.  Ronald A.  Mitchell is the chairperson and an elected member of the Board of Directors of Tri-City Hospital District, ("TCHD") a Hospital District formed under the Health and Safety Code of the State of California.  Mr. Mitchell has previously requested and received advice concerning a potential decision by TCHD to affiliate with Palomar Pomarado Health System ("PPHS").  Mr. Mitchell has complied with the terms of the previous advice letter and has abstained from participating and voting in the decisions involving PPHS.


The TCHD, PPHS and Fallbrook Hospital District ("FHD") did approve a joint powers agreement.  That agreement is a preliminary agreement providing for proposals and a more definitive agreement between two or more of the Districts.  Mr. Mitchell abstained from voting on this agreement because of the PPHS involvement at the time.  You have enclosed a copy of the agreement.


PPHS has met several times since the agreement and has failed to act further to agree on a more definitive agreement with either TCHD or FHD.  PPHS is discussing and exploring other affiliation options with other medical entities.  TCHD and FHD now desire to discuss proposals for more definitive joint powers agreements that will involve their two districts alone without involving PPHS.  This is in accordance with the terms of the agreement which allows two of the districts to enter into more definitive agreements if only two of the districts desire to proceed further.  The district not approving the program would not participate in the new agreement.  You clarified in our May 23, 1996 telephone conversation that PPHS would not be involved in or affected by this new agreement.  The new agreement will not affect the previous agreement and will not forestall PPHS' participation in any future joint powers negotiations with TCHD.


Mr. Mitchell has no financial interest or involvement of any kind with FHD.  His financial and professional relationship with PPHS has been terminated, but he did receive income from PPHS related entities within the last 12 months.


It is contemplated that proposals for joint programs between TCHD and FHD will be submitted to both Boards for review and approval.  Negotiations and voting may take place on more definitive agreements.  Mr. Mitchell wishes to participate fully in that entire process.  He would continue to abstain on any decisions that have a substantial probability of a material effect on PPHS.

ANALYSIS


Section 87100 of the Act prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  Section 87103 prohibits a public official from participating in any decision that will have a reasonably foreseeable material financial effect on the official's source of income "aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision was made."  (Section 87103(c).)  


As we determined in our previous letter to Ronald Mitchell (Mitchell Advice Letter, No. A-95-308), Mr. Mitchell has a financial interest in PPHS within the meaning of Section 87103(c).  In addition, you stated in your letter that, although Mr. Mitchell has terminated his financial and personal relationship with PPHS, he has received income from the PPHS-related entities within the past twelve months.


Accordingly, Mr. Mitchell may not participate in any decision that will have a material financial effect on PPHS until twelve months after the last time he received income from PPHS related entities.  


Mr. Mitchell has abstained from decisions affecting PPHS in the past.  Specifically, he abstained from decisions involving a joint powers agreement between FHD, PPHS and TCHD.  At this time, FHD and TCHD wish to discuss proposals for more definitive joint powers agreements between those two districts alone and without PPHS.  


The Commission has adopted a series of regulations which provide guidance concerning whether the foreseeable financial effects of a decision are material.  These regulations apply different standards depending on whether the decision will directly or indirectly affect the official's economic interest.   


A financial effect is deemed to be material if the business entity is directly involved in the decision.  (Regulation 18702.1(b)(2).)  In our previous advice to Mr. Mitchell, his source of income, PPHS, was directly involved in the three-party joint powers agreement.  As a result, he did not participate in that agreement.  


Now, TCHD and FHD plan to negotiate an agreement without PPHS.  According to your facts, PPHS will not be directly involved in the negotiations over the new agreement.  Commission Regulation 18702.2 provides the standard for determining whether the effect of a decision is material if the entity is not directly involved in the decision.  


Regulation 18702.2 instructs the official to analyze the material effect of a decision on a business entity by considering the size of the business involved.  For example, for a relatively small business entity, please refer to Regulation 18702.2(g) which provides that the effect is material if:


(1)  The decision will result in an increase or decrease in the gross revenues for a fiscal year of $10,000 or more; or


(2)  The decision will result in the business entity incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $2,500 or more; or 


(3)  The decision will result in an increase or decrease in the value of assets or liabilities of $10,000 or more. 



In this instance, you have stated that PPHS would not be affected by a more definitive agreement between TCHD and FHD.  The Commission does not act as a finder of fact.  (In re Oglesby (1975) 1 FPPC Ops. 71.)  If you determine, after reference to Regulation 18702.2, that it is not reasonably foreseeable that PPHS will be materially affected by the decisions involved in negotiating a more definitive agreement between TCHD and FHD, then Mr. Mitchell may participate. 


If you have any further questions, please feel free to contact me at (916) 322-5660.





Sincerely,



Steven G. Churchwell



General Counsel



By:  Liane Randolph




Counsel, Legal Division
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