




May 28, 1996

Malcolm Hunter

Richmond City Attorney

City Hall, Room 330

2600 Barrett Ave.

Post Office Box 4046

Richmond, CA  94804






Re:
Your Request for Advice


Our File No. A-96-161

Dear Mr. Hunter:


This is in response to your letter requesting advice on behalf of Richmond City Councilmembers Thomas K. Butt, Donna Powers and Alex P. Evans regarding their responsibilities under the conflict-of-interest provisions of the Political Reform Act (the "Act").  


Please note that nothing in this letter should be construed to evaluate any conduct which may have already taken place.  In addition, this letter is based on the facts presented to us.  The Commission does not act as the finder of fact in providing advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)

QUESTIONS


1.  May Councilmembers Butt, Powers, and Evans participate in the decision to adopt or reject a proposed ordinance which would require a special permit be obtained for all projects at facilities handling hazardous materials, despite having economic interests in entities that may be affected by the decision?


2.  May the councilmembers participate in determining the process that will be utilized to review the proposed ordinance?

CONCLUSIONS


1.  Councilmember Butt's investment interest will create a conflict of interest in any decision that will have a material financial effect on the business entity.  However, if the councilmember were to sell his stock by means of a stock or commodities exchange and did not know or have reason to know the identity of the purchaser, he would no longer have an investment interest in the company upon sale of the stock, or the buyer of the stock.


Councilmember Powers and Evans may participate in the decision so long as the decision will not materially affect a source of income.


2.  An official with a conflict of interest in the ordinance decision would also be prohibited from participating in preliminary decisions that could affect the ultimate outcome of the study.

FACTS


A local union (a nonprofit entity) has endorsed and requested that the Richmond City Council adopt an ordinance which would require a special permit be obtained for all projects at facilities handling hazardous materials.  Under the ordinance, any company proposing any construction, alteration, replacement, maintenance or repair of any structure or equipment at a facility handling significant amounts of hazardous waste would be required to obtain a special permit if the proposed project would cost more than $250,000.


The application would be filed with the planning commission.  Before recommending approval to the city council, the planning commission would be required to make several environmental and safety findings, including a finding that the workers who will perform the steamfitting, pipefitting or welding on high temperature/high pressure installations be certified.   Certification is not limited to union members.  The city council makes a final determination, after considering the planning commission's recommendation.  


Some of your councilmembers have economic interests that may be affected by the new ordinance.


1.  Councilmember Butt has an investment interest of more than $1,000 in a Fortune 1,000 company that would have to comply with the ordinance.  The company is opposed to the ordinance claiming it will jeopardize jobs at the company and may force the company to close its Richmond facility.  


2.  Councilmember Powers' spouse's business performed work for the local union requesting adoption of the ordinance.  The union's membership are steamfitters who may or may not work on projects covered by the ordinance.  The councilmember's spouse received more than $500 in connection with conducting a voter registration program for the union.  


3.  Councilmember Evans was employed by Councilmember Powers' spouse to perform the work described in number 2 above.  Councilmember Evans received more than $250 from Mr. Powers.  

APPLICABLE LAW


A.  Economic Interest


The Act was adopted by the voters of California in 1974.  The purpose for the conflict-of-interest provisions of the Act was

to ensure that public officials, whether elected or appointed, would perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.  (Section 81001(b).)


In furtherance of this goal, Section 87100 of the Act prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  Section 87103 specifies that a public official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official or a member of his or her immediate family or on:


(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.  

* * *


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.  


(d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.  

* * *


For purposes of this section, indirect investment or interest means any investment or interest owned by the spouse or dependent child of a public official, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official's agents, spouse, and dependent children own directly, indirectly, or beneficially a 10-percent interest or greater.


B.  Foreseeability and Materiality


Whether the financial consequences of a decision are reasonably foreseeable at the time a governmental decision is made depends on the facts of each particular case.  An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required. However, if an effect is only a mere possibility, it is not reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198.)


In addition, the foreseeable effect on an economic interest must also be material to require disqualification.  The Commission has adopted differing guidelines to determine whether an effect is material, depending on the specific circumstances of each decision.  


C.  Scope of Disqualification


Please note that where a conflict of interest does exist with respect to the decision in question, the prohibition on the official's involvement has been broadly construed in furtherance of the purposes of the Act.  In the Feinstein Advice Letter, No. A-84-057, we stated:  


The Commission has consistently advised that the Act's prohibition precludes participation in even the formative stages and precludes debating or discussing the issue and even chairing a meeting when the issue is being discussed.  Consequently, on those issues for which it is reasonably foreseeable that the ultimate decisions will have a material financial effect upon the ... [source of gifts], you may not participate in any preliminary activities which involve your exercise of judgment....  At the minimum, these activities include:  preliminary discussions, negotiations, compromises, reasoning, planning, drawing of plans and specifications, solicitation of bids and the give and take which goes beforehand in the making of the decision to commit.   


Thus, if a conflict of interest exists, the official would also be prohibited from participating in preliminary decisions that could affect the ultimate outcome of the study.

ANALYSIS


A.  Councilmember Butt


Councilmember Butt has an investment interest of more than $1,000 in a Fortune 1,000 company that would have to comply with the ordinance.  Thus, pursuant to Section 87103(a), the councilmember could not participate in any decision that would have a foreseeable and material financial effect on the business in which he has the investment.


If the company was directly before the city council, such as where their permit for construction were being considered, Regulation 18702.1(a) provides that the effect of the decision on the company is deemed material and disqualification is required.  Under your facts, the company is not directly involved in the decision.


Where the company is not directly before the city, but may be indirectly affected, Regulation 18702.2 applies.  Whether the indirect effect on a business is material depends on the financial size of the business entity.  For Fortune 1,000 companies, Regulation 18702.2(a) provides the effect of a decision is material if:

