





June 17, 1996

Nancy F. Lea

15130 Road 99

Woodland, CA  95095







Re:  Your Request for Assistance








Our File No. A-96-163

Dear Ms. Lea:


This is in response to your letter requesting advice regarding your responsibilities under the conflict-of-interest provisions of the Political Reform Act (the "Act").  


Please note that nothing in this letter should be construed to evaluate any conduct which may have already taken place.  In addition, this letter is based on the facts presented to us.  The Commission does not act as the finder of fact in providing advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)

QUESTION


May you participate in the ordinance adoption and environmental review of the off channel mining plan and area,  despite having a source of income which may be affected by the decision?

CONCLUSION


You do have a financial interest that will be materially affected by the decision.  Thus, you may only participate in the decision if the "public generally" exception applies.  

FACTS


You are a member of the Yolo County Planning Commission.  You and your husband own land in Yolo County which you lease to the farming operation of Joe Muller and Sons.  You receive approximately $80 to $150 per acre per year depending upon crop planted.  The Mullers currently lease 80 acres from you.


The Mullers also own approximately 200 acres of land near Cache Creek in Yolo County.  This land is within the 23,174 acres of the off channel mining area which is being considered by Yolo County as a new area within which gravel mining will be allowed.  This off channel mining process includes an EIR and will result in an ordinance and rezoning of the affected land.  The planning commission will be part of this process, but rezoning and final adoption of the ordinance will be the responsibility of the Yolo County Board of Supervisors.


The land owned by the Mullers which is in the proposed off channel mining area is, presumably, farmed by them at the present time.  If the rezoning and ordinance come to fruition, the land use could be changed from agriculture to mining.  Your letter states that you do not know what the financial effects would be on the Mullers but you would assume that this change would be of financial benefit to them.

ANALYSIS

Economic Interests


Section 87100 prohibits any public official from making, participating in making, or otherwise using his official position to influence a governmental decision in which the official has a financial interest.  Section 87103 specifies that an official has a financial interest if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official or a member of his or her immediate family or on:

* * *


(c) Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.


You have a source of income, the Mullers, who may be affected by the decision on the ordinance adoption and environmental review of the off channel mining plan and area.  You indicated in our telephone conversation on May 17, 1996, that the Mullers have been a source of income to you of over $250 within the last 12 months, and for purposes of this advice, we presume that the Mullers' farming operation is a business entity for purposes of the Act.

Foreseeability and Materiality


Whether the financial consequences of a decision are reasonably foreseeable at the time a governmental decision is  made depends on the facts of each particular case.  An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required. However, if an effect is only a mere possibility, it is not reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198.)  


You stated that the ordinance in question would affect 23,174 acres in Yolo County including 200 acres owned by the Mullers.  Thus, it is foreseeable that the Mullers would be financially  affected by the county's land use decision.  However, in addition to being foreseeable, the financial effect on your source of income must be material to require disqualification.  The Commission has adopted differing guidelines to determine whether an effect is material, depending on whether the official's economic interest is directly or indirectly involved in a decision, and on the nature of the economic interest in question.  For example, where a source of income is directly before the planning commission, as an applicant or the subject of the decision, Regulation 18702.1(a) provides that the effect of the decision on a source of income is deemed material and disqualification is required.  Under your facts, your economic interest is not directly involved in the decision.


Where the source of income is a business entity and is not directly before the planning commission, Regulation 18702.2 applies (copy enclosed).  In such cases, materiality depends on the financial size of the business entity.  For example, Regulation 18702.2(g) provides that for a relatively small business entity, the indirect effect of a decision is material where:



(1)  The decision will result in an increase or decrease in the gross revenues for a fiscal year of $10,000 or more; or


(2)  The decision will result in the business entity incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $2,500 or more; or


(3)  The decision will result in the increase or decrease in the value of assets or liabilities of $10,000 or more.


You have not provided facts pertaining to the materiality of the financial effect caused by the ordinance decisions on the business entity in question.  We must leave the determination of materiality to you.

"Public Generally" Exception


Even if the effect on the source of income is material, you will not be disqualified from participating in the decision to participate in the ordinance adoption and environmental review of the off channel mining plan and area if the decision will affect a significant segment of the public in substantially the same manner as it will affect your interests.  (Regulation 18703.)  For the "public generally" exception to apply, a decision must affect the official's interests in substantially the same manner as it would affect a significant segment of the public.  (Regulation 18703.)  


On September 7, 1993, the Commission repealed former Regulation 18703 and adopted a new regulation which provides objective standards which define what constitutes a "significant segment" of the public generally with respect to a variety of specific situations.  Regulation 18703 (copy enclosed) provides the guidelines for decisions that affect business entities in subdivision (a)(1)(B).


According to your facts, the proposed adoption of the ordinance could change the zoning from agriculture to mining which may be of financial benefit to the Mullers.  You stated that the changes would affect approximately 23,174 acres in Yolo County.  You have not provided any facts relating to the percentage of property owners who own similar size acre parcels within the 23,174 acres.  However, if the number of property owners to be affected by the decision exceeds 10 percent of all property owners in the county and they are affected in a similar manner, the "public generally" exception would apply.


If you have any further questions regarding this matter, please feel free to contact me at (916) 322-5660.\






Sincerely,






Steven G. Churchwell

General Counsel    

By:
Lynda Doherty


Political Reform Consultant
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Enclosures

