

June 21, 1996

M. Steven Lipton

Law Offices of Davis Wright Tremaine

235 Pine Street, Suite 1500

San Francisco, California  94104



Re:  Your Request for Advice




Our File No. A-96-164

Dear Mr. Lipton:


This is in response to your request for advice on behalf of the Marin Health Care District regarding the conflict-of-interest provisions of the Political Reform Act (the "Act").  

QUESTION


Given that the Hospital is a source of income to Director Lofholm, what is the scope of his disqualification regarding various matters which come before the District, as described below?

CONCLUSION


As discussed in our previous advice letter, No. A-96-019,  Mr. Lofholm has a conflict of interest under the Act and may not make or participate in making any governmental decisions about matters which would have a direct or indirect material financial effect on his economic interests (the Hospital and the businesses he owns).  Director Lofholm's conflicts related to the Hospital as a source of income apply both to actions taken under the Lease (category 3 of your facts) and to decisions about other matters which come before the District Board relating to the Hospital (category 4 of your facts).  To the extent that decisions involving District governance and administration, and community health care services (categories 1 and 2 of your facts) do not have a direct or indirect material financial effect on the Hospital or businesses which are sources of income to Director Lofholm, he may participate.  

FACTS


Paul W. Lofholm is a boardmember of the Marin Hospital District (the "District").  The District entered into an agreement with Marin General Hospital Corporation in 1985 to turn over the day-to-day operation of the Hospital to Marin General Hospital Corporation, a California nonprofit corporation which is governed by a private board.  


The District owns the property on which the Hospital is located and leases it to the Hospital, pursuant to the Lease Agreement dated November 12, 1985, between the District, as lessor, and Marin General Hospital, as lessee, as amended by the First Amendment to the Lease Agreement, dated August 25, 1987, between the same parties (the "Lease").  The term of the Lease is 30 years, expiring in 2015.  The District monitors the Hospital's performance under the Lease.  The District also has responsibility for repayment of bonds.  The District does not have any contracts with the Hospital other than the Lease, nor does it participate in the supervision of the day-to-day operation of the Hospital.  


The types of matters which typically come before the District Board fall into the following general categories:


1.  District Governance and Administration.  Typical matters within this category include District financial reports, development and approval of internal policies and procedures, election of officers and appointments of District representatives.  In this regard, Director Lofholm serves as a member of the District's Management, Finance and Audit Committee which oversees the internal management of the District (which is provided under contract with the Hospital).  Since the District contracts with the Hospital for administrative and financial services, there is some oversight by the Board Members in the provision of these services.  


2.  Community Health Care Services.  Typical matters within this category include awarding of grants to nonprofit and public health care organizations for provision of health care services within the District, development of a county health care needs assessment plan (the District appointed Director Lofholm to serve as a cochair for this effort) and other actions which relate to the general state of health care services within the District.    


3.  Matters within the Purview of the District as the Landlord under the Hospital Lease.  The matters within this category relate to actions by the District which arise out of the terms and conditions of the Lease with the Hospital or in the District's capacity as a landlord of the Hospital facility.  Typical matters within this category include amendments to the Hospital Lease; approvals of subleases of District-leased space between the Hospital and third parties; approval of the Hospital to enter into certain revenue bond transactions; review of proposed reductions or termination of material services by the Hospital; and requests for indemnification by the Hospital for actions or claims against the District.


4.  Other Matters Which Come Before the District Board and Relate to the Hospital.  Typical matters within this category include the receipt and discussion of periodic financial and operating reports from the Hospital; discussion of quality assurance and other patient care programs of the Hospital; requests to the Hospital for various types of information regarding Hospital services or operations; and other topics which relate to the ongoing operations of the Hospital.  The reports which are received from the Hospital, and discussed by the Board, are usually of an informational nature.  Under the Lease, the Board neither approves these reports nor has the authority to alter the reports or their contents; in some cases, the Board Members may direct questions to the Hospital for further information on a particular item in a report.  Any action on the reports is usually to acknowledge and accept the receipt.  From time to time, the Hospital also makes presentations to the District Board on existing programs (such as mental health services or quality assurance), from which questions may be directed by the Board in formal action to the Hospital Board or by individual Board Members informally to the Hospital representatives who are present at the District Board meeting.  

ANALYSIS


1.  Extent of Disqualification.  As discussed in our previous advice letter, No. A-96-019, the  Hospital is considered an economic interest of Director Lofholm's because it is a source of income to him through his ownership interest in the business Option Care.  Accordingly, Director Lofholm may not make or participate in making any governmental decision if it is reasonably foreseeable that the decision would have a material financial effect on the Hospital or businesses that he owns.  


You ask whether Director Lofholm may participate in matters involving District governance and administration, and community health care services (categories 1 and 2 of your facts).  We agree with your conclusion that, in general, decisions regarding most of these matters are not likely to raise substantial conflict of interest issues, since these actions usually do not relate to the Hospital or to businesses owned by Director Lofholm.  However, Director Lofholm must disqualify himself from participating in decisions regarding the contract between the District and the Hospital for the District's administrative and financial services.   


Further, you ask whether Director Lofholm must disqualify himself only from Board actions taken under the Hospital Lease (category 3), or from all actions in which the Hospital is a subject of discussion, deliberation, or action by the Board (categories 3 and 4).  Director Lofholm must disqualify himself from making or participating in any governmental decisions that would directly or indirectly affect his sources of income -- the Hospital or businesses that he owns.  This would include governmental decisions about matters in both categories three and four.  


2.  Making or Participating in Making a Governmental Decision.  Some of the oversight functions performed by the  District Board include receiving various reports from the Hospital and discussing them.  Whether Dr. Lofholm could participate in such discussions depends on whether the Board's actions on a particular matter would constitute "making or participating in a governmental decision."  


Regulation 18700 (copy enclosed) describes what constitutes making or participating in a governmental decision.  A public official makes a "governmental decision" if, when acting within his or her official authority, the official votes on a matter, appoints a person, obligates or commits his or her board to a course of action, or enters into a contract on its behalf.  (Regulation 18700(b).)  A determination not to act on the above matters will also constitute a governmental decision (unless the official is recusing him or herself because of a financial conflict).  


A public official participates in making a governmental decision when, acting with the authority of his or her position, the public official:


(1)  Negotiates, without significant substantive review, with a governmental entity or private person regarding a governmental decision referenced in subdivision (a)(2)(A) above;


(2)  Advises or makes recommendations to the decisionmaker either directly or without significant intervening substantive review, by:


(A)  Conducting research or making any investigation which requires the exercise of judgment on the part of the official and the purpose of which is to influence a governmental decision referenced in subdivision (a)(2)(A) above; or


(B)  Preparing or presenting any report, analysis, or opinion, orally, or in writing, which requires the exercise of judgment on the part of the official and the purpose of which is to influence a governmental decision referenced in subdivision (a)(2)(A) above.

* * *

                         (Regulation 18700(c).)


A public official "attempts to influence a governmental decision" if, for purposes of influencing the decision, he or she contacts, appears before, or otherwise attempts to influence any member, officer, employee or consultant of his or her agency.  (Regulation 18700.1(a), copy enclosed.)


To the extent that the Board's consideration of, or action on, any of the matters listed in categories 3 or 4 constitutes making or participating in a governmental decision, Director Lofholm must disqualify himself.  


3.  Materiality -- Directly or Indirectly Involved.  

Under Regulation 18702.1(a)(1), the effect of a decision is considered material if a business entity which has been a source of income to an official (of $250 or more in the preceding 12 months) is directly involved in a decision before the official's agency.  Regulation 18702.1(b) provides as follows:  


(b)  A person or business entity is directly involved in a decision before an official's agency when that person or entity, either personally or by an agent:


(1)  Initiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request or;


(2)  Is a named party in, or is the subject of, the proceeding concerning the decision before the official or the official's agency.


(3)  A person or business entity is the subject of a proceeding if a decision involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with, the subject person or business entity.

* * *

                         (Emphasis added.)


On behalf of the District, you ask whether the Hospital would only be "directly" before the District within the meaning of Regulation 18702.1(a)(1) and (b) if the Board was considering the issuance, renewal, approval, denial, or revocation of the Lease between the District and the Hospital.  Under the Act, Regulation 18702.1(b) is not interpreted so narrowly. 


For example, the Williamson Advice Letter, No. I-92-628, involved a Simi Valley councilmember who was employed as a vice president by Simi Valley Bank.  The City of Simi Valley had a contract with Simi Valley Bank for banking services.  We advised under Regulation 18702.1(b), that "Simi Valley Bank is directly involved in any decisions concerning this contract or the scope of its services."  We further advised that the councilmember may not participate in any decisions regarding investment policy which may affect Simi Valley Bank.  We stated as follows:  "Under the Act, any bank that the city is considering doing business with is perceived as `a named party or subject of the proceeding.'  (Regulation 18702.1(b)(2).)"


In category four of your facts, you state that other matters which come before the District Board relating to the Hospital include:  

