

June 17, 1996

Malcolm Hunter, Esq.

City of Richmond

City Hall, Room 330

2600 Barrett Avenue 

Post Office Box 4046

Richmond, California  94804



Re:  Your Request for Advice




Our File No. A-96-172

Dear Mr. Hunter:


This is in response to your request for advice regarding City Councilmember Donna Powers' responsibilities under the conflict-of-interest provisions of the Political Reform Act (the "Act").  

FACTS


Richmond City Councilmember Donna Powers' spouse works for a local real estate company as an agent.  The spouse is involved in negotiating for the sale of a parcel of property in another city to Corporation A that is solely owned by a developer.  This developer is also the president and part owner of Corporation B that has been and continues to develop and market property primarily within a specific redevelopment area within the city of Richmond.  The commission that may be received by the spouse will exceed $500, but the commission may not be received until the escrow closes in a year or two.  The Richmond City Council is also the Board of the Richmond Redevelopment Agency.  Further, the city and the Redevelopment Agency have an agreement with Corporation B for development of portions of the land in the aforementioned redevelopment area.

QUESTION


If this sale is consummated, may Councilmember Powers participate in the consideration of items that may come before the city council or the Board of the Redevelopment Agency involving Corporation B, or its affiliates, or may Councilmember Powers participate in decisions involving the redevelopment project area.

CONCLUSION


At the time the property enters into escrow or the sale is pending, Councilmember Powers must disqualify herself from any decision that will have a reasonably foreseeable material financial effect on either Corporation A or Corporation B.  

ANALYSIS


Section 87100 of the Act prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.


Section 87103 specifies that a public official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official or a member of his or her immediate family or on:


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.



(Section 87103(c).)

Further, Section 82030(a) provides that the councilmember's source of income includes the community property interest in her spouse's income.  


For commission income received for services rendered as a real estate broker, the Commission attributes the source of that income to:


(A)  The person the broker represents in the transaction;


(B)  If the broker receives a commission from a transaction conducted by an agent working under the broker's auspices, the person represented by the agent;


(C)  Any brokerage business entity through which the broker conducts business; and


(D)  Any person who receives a finder's fee or other referral fee for referring a party to the transaction to the broker, or who makes a referral pursuant to a contract with the broker.



(Regulation 18704.3.)


Commission income is "promised" when a real estate transaction is pending or in escrow.  (Patello Advice Letter, No. A-95-246; Lambert Advice Letter, No. A-93-365.)  Therefore, at the time Councilmember Powers' spouse enters into escrow or the sale of the property is pending, Corporation A will be a source of income to Councilmember Powers.


In addition, Regulation 18706 provides that an official has a financial interest in a decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on a business entity which is a parent or subsidiary of, or is otherwise related to a business entity in which the official has a financial interest.  


Regulation 18236 defines an "otherwise related business entity" as:


(b)  Business entities, including corporations, partnerships, joint ventures and any other organizations and enterprises operated for profit, which do not have a parent-subsidiary relationship are otherwise related if any one of the following three tests is met:



(1)  One business entity has a controlling ownership interest in the other business entity.


(2)  There is shared management and control between the entities.  In determining whether there is shared management and control, consideration should be given to the following factors:



(A)  The same person or substantially the same person owns and manages the two entities;


(B)  There are common or commingled funds or assets;


(C)  The business entities share the use of the same offices or employees, or otherwise share activities, resources or personnel on a regular basis;


(D)  There is otherwise a regular and close working relationship between the entities; or



(3)  A controlling owner (50% or greater interest as a shareholder or as a general partner) in one entity also is a controlling owner in the other entity.






(Regulation 18236.) 



The developer that owns Corporation A is the president of and owns a partial interest in Corporation B.  You have not specified if the developer owns more than 50% of Corporation B, but if that is the case, the two entities are related.  (Regulation 18236(3).) In addition, as stated above, Regulation 18236 provides that the entities are related if there is shared management or control.  In this instance, the developer is the sole owner of Corporation A and is the president of Corporation B.  Therefore, it appears that the two corporations are otherwise related entities.  


Accordingly, at the time Councilmember Powers' spouse receives commission income from Corporation A, she will have an economic interest in Corporation B as well.  She may not participate in any decision that will have a reasonably foreseeable material financial effect on either Corporation A or Corporation B.  


The Commission has adopted a series of regulations which provide guidance concerning whether the foreseeable financial effects of a decision are material.  These regulations apply different standards depending on whether the decision will directly or indirectly affect the official's economic interest.


If Corporation A or Corporation B will be directly involved in a decision before Councilmember Powers, then she may not participate in the decision.  (Regulation 18702.1(a)(1).)  A business entity is directly involved in a decision if the business entity initiates the proceeding, is a named party in the proceeding or if the decision involves the issuance, renewal, approval, denial or revocation of a permit, license or contract.  (Regulation 18702.1(b).)  This applies whether the decision is before the city council or the redevelopment agency because the city council also functions as the redevelopment agency.


If Corporation A or Corporation B are indirectly involved in a decision, then Councilmember Powers must disqualify herself if the decision will have a reasonably foreseeable material financial effect on either corporation.  If a business entity is indirectly involved in a decision, you must refer to Regulation 18702.2, which provides a standard to determine if a business entity is materially affected depending on the size of the business.  For example, for a relatively small business please refer to Regulation 18702.2(g) which provides that the effect is material if:


(1)  The decision will result in an increase or decrease in the gross revenues for a fiscal year of $10,000 or more; or


(2)  The decision will result in the business entity incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $2,500 or more; or 


(3)  The decision will result in an increase or decrease in the value of assets or liabilities of $10,000 or more.

