




May 30, 1996

Stephen A. Kronick

Bartkiewicz, Kronick & Shanahan

1011 22nd Street, Suite 100

Sacramento, CA  95816-4907






Re:
Your Request for Advice


Our File No. A-96-174

Dear Mr. Kronick:


This is in response to your letter requesting advice on behalf of Mammoth Community Water District Directors Dennis Domaille, Kim Whitesides, Paul Rudder, and Tom Smith regarding their responsibilities under the conflict-of-interest provisions of the Political Reform Act (the "Act").  


Please note that nothing in this letter should be construed to evaluate any conduct which may have already taken place.  In addition, this letter is based on the facts presented to us.  The Commission does not act as the finder of fact in providing advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)

QUESTION


May Mammoth Community Water District Directors Domaille, Whitesides, Rudder, and Smith participate in a decision to revise the district's sewer and water connection fees despite having economic interests that may be affected by the decision?

CONCLUSION


Because the fee decision will affect more than 10 percent of the property owners in the district in substantially the same manner as the directors, the directors may participate in the decision.

FACTS


The Board of Directors of the Mammoth Community Water District (the district) will be considering the proposed revision of the district's sewer and water connection fees.  The fee is currently imposed on property owners who connect new buildings to the district's water and/or sewer systems, and on property owners who modify existing buildings and/or add new buildings to already developed property which will require additional water/sewer service.  The revenue from the fees will be used to finance capital projects related to the district's water and sewer system.  


The proposed amendment to the ordinance would change the amount imposed and the method for calculation.  The proposed revisions to the connection fees could, but would not likely affect existing residential dwellings.  The changes would effect, on a district-wide basis, all undeveloped and commercially developable property where modifications or expansion of such property would occur.  You stated that the number of property owners with undeveloped property and those with existing commercial property in the aggregate exceeds 10 percent of all property owners in the district.  


Several of the directors have economic interests that may be affected by the amendment to the ordinance.  


o  Director Domaille has received over $250 in income during the past 12 months from Mammoth Mountain Ski Area (MMSA), a California Corporation which owns undeveloped property in the district. 


o  Director Whitesides has received over $250 in income during the past 12 months from the Starwood Property Homeowner's Association, which controls Lodestar Company, a California Corporation, and Henry Acuff, et al., ("Lodestar"), which owns undeveloped land in the jurisdiction.


o  Director Rudder is an attorney and principal owner of a law firm which provides legal services to Lodestar and other owners of undeveloped property in the district.  In addition, a tentative agreement has been reached among Intrawest U.S. Holdings, Inc., Lodestar and MMSA regarding the ownership and development of certain property in the district.  The director's law firm is providing legal services to this partnership.


o  Director Smith is an employee of MMSA and has received over $250 in income during the past 12 months.


You have asked whether these directors may participate in the ordinance decision by virtue of the "public generally" exception.

ANALYSIS

Economic Interests


Section 87100 prohibits any public official from making, participating in making, or otherwise using his official position to influence a governmental decision in which the official has a financial interest.  Section 87103 specifies that an official has a financial interest if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official or a member of his or her immediate family or on:


(a) Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.

* * *


(c) Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.


(d) Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.


Each of the directors in question has an economic interest that may be affected by the decision on the ordinance.


Director Domaille and Director Smith have received more than $250 in income during the past 12 months from MMSA making MMSA a source of income pursuant to Section 87103(c).  Director Smith is also an employee of MMSA.  (See, Section 87103(d).)  


Director Whitesides has received over $250 in income during the past 12 months from the Starwood Property Homeowner's Association, which controls Lodestar, which owns undeveloped land in the jurisdiction.  It appears that these entities are otherwise related business entities pursuant to Regulation 18236.


Director Rudder is an attorney and principal owner of a law firm.  Thus, the law firm is an economic interest pursuant to Section 87103(a).  In addition, the firm provides services to Lodestar and a partnership of Intrawest U.S. Holdings, Inc., Lodestar, and MMSA and other owners of undeveloped property in the district, all of which are considered sources of income pursuant to Section 87103(c). 

Foreseeability and Materiality


Whether the financial consequences of a decision are reasonably foreseeable at the time a governmental decision is made depends on the facts of each particular case.  An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required. However, if an effect is only a mere possibility, it is not reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198.)  


You stated that the ordinance in question would affect all property owners in the district, including MMSA and Lodestar Company.  However, in addition to being foreseeable, the financial effect on the directors' interests must be material to require disqualification.  The Commission has adopted differing guidelines to determine whether an effect is material, depending on whether the official's economic interest is directly or indirectly involved in a decision, and on the nature of the economic interest in question.  For example, where a source of income is directly before the district board, as an applicant or the subject of the decision, Regulation 18702.1(a) provides that the effect of the decision on a source of income is deemed material and disqualification is required.  Under your facts, none of the business entities that are economic interests of the officials are directly involved in the decision.


Where the source of income is not directly before the district board, but may be indirectly affected, Regulation 18702.2 applies.  Whether the indirect effect on a business that is a source of income is material depends on the financial size of the business entity.  For example, Regulation 18702.2(g) provides that for a relatively small business entity, the indirect effect of a decision is material where:



(1)  The decision will result in an increase or decrease in the gross revenues for a fiscal year of $10,000 or more; or


(2)  The decision will result in the business entity incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $2,500 or more; or


(3)  The decision will result in the increase or decrease in the value of assets or liabilities of $10,000 or more.


You have not provided facts pertaining to the materiality of the financial effect caused by the ordinance decisions on the business entities in question.  We must leave the determination of materiality to you consistent with the standards set forth in the applicable section of Regulation 18702.2.

"Public Generally" Exception


Even if the effect on the sources of income is material, the directors will not be disqualified from participating in the decision to amend the ordinance if the decision will affect a significant segment of the public in substantially the same manner as it will affect the directors' interests.  (Regulation 18703.)  For the "public generally" exception to apply, a decision must affect the official's interests in substantially the same manner as it would affect a significant segment of the public.  (Regulation 18703.)  


On September 7, 1993, the Commission repealed former Regulation 18703 and adopted a new regulation which provides objective standards which define what constitutes a "significant segment" of the public generally with respect to a variety of specific situations.  Regulation 18703(b) provides that the "public generally" exception applies if:


(1)  The decision is to establish or adjust assessments, taxes, fees, charges, or rates or other similar decisions which are applied on a proportional basis on the official's economic interest and on a significant segment of the jurisdiction, as defined in subdivision (a)(1) above.[

