

July 15, 1996

A. Byrne Conley

Gibbons, Lees & Conley

1850 Mt. Diablo Boulevard, Suite 600

Walnut Creek, California  94596-4498



Re:  Your Request for Advice




Our File No. A-96-182

Dear Mr. Conley:


This is in response to your request for advice dated May 31, 1996, regarding the conflict-of-interest provisions of the Political Reform Act (the "Act").  You are counsel to the Central Coast Cities Self-Insurance Fund ("CCCSIF").  Your request for advice relates to the Montandon Advice Letter, No. A-96-060, regarding the CCCSIF.

QUESTIONS


1.  If the CCCSIF deletes the listing of "Plan Administrator" as a "designated employee" under its conflict of interest code, would Mike Simmons and/or Marilyn Kelley be considered a "public official" under Sections 87100 et seq.?


2.  If the CCCSIF Board removes Insurance Company of the West ("ICW") from consideration in procuring insurance this year, may Sedgwick employees continue to participate in the making of a governmental decision to procure insurance under Regulation 18700(c)?  


3.  If the contract between the CCCSIF and Sedgwick James of California, Inc., was amended to specifically sanction the consideration of carriers using Sedgwick-related managing agents or underwriters (i.e., S.J. Petrakis), upon full disclosure of the relationship and income generated, would this eliminate the conflict of interest discussed in the Montandon letter?   

CONCLUSIONS


1.  Yes.  Employees of Sedgwick providing the services to the CCCSIF described below are consultants under Regulation 18700(a)(2)(B), because they are serving in a staff capacity to the CCCSIF.  As such, they are properly designated in the CCCSIF's conflict of interest code, must file statements of economic interests, and may not participate in a governmental decision in which they have a financial interest.  


2.  We confirm that if the CCCSIF Board removes ICW from consideration in procuring insurance, Sedgwick employees may continue to participate in making a governmental decision to procure insurance, as discussed on pages 5-7 of the Montandon letter.  


3.  No.  Under the Act, Sedgwick employees cannot participate in making a governmental decision if it is reasonably foreseeable that the decision will have a material financial effect on Petrakis, a business entity which is "otherwise related" to Sedgwick under Regulations 18236 and 18706.  This conclusion would not be altered if the contract between Sedgwick and the CCCSIF was amended to sanction the consideration of insurance carriers using Sedgwick-related managing agents and to disclose the relationship and income generated.  

FACTS


The CCCSIF is a joint powers authority ("JPA") formed to combine the purchasing power of eleven cities to acquire insurance.  The CCCSIF is an independent government entity with its own conflict of interest code.  It is governed by a board of directors who are appointed by each of the eleven city members.  


The CCCSIF has no staff of its own.  It contracts for services with different entities, individuals, and corporations.  Sedgwick is an insurance brokerage company.  Pursuant to the Brokerage, Risk Management and Program Administration Contract dated as of July 1, 1995, between Sedgwick and the CCCSIF, as amended May 2, 1996 (the "Brokerage Contract"), Sedgwick acts as the broker and program administrator of the JPA.  


Under the Brokerage Contract, Sedgwick's compensation was initially structured as a mixture of commission income and hourly fees, subject to a total cap per year.  For contract year one, the cap was $175,000.  The Brokerage Contract was amended as of May 2, 1996, to restructure Sedgwick's income.  Under the amended contract, Sedgwick no longer receives commission income.  Instead, it receives an "administrative fee" and a "program fee" payable by each of the eleven cities.  For contract year two, the cap is $175,000.    


From 1990 to 1995, the CCCSIF purchased insurance from ICW.  The CCCSIF purchased this insurance through S.J. Petrakis Insurance Services, Inc.  S.J. Petrakis is the managing general agent of ICW in California, performing underwriting services for ICW.  The relationship between Sedgwick James of California, Inc., and Petrakis is as follows.  Sedgwick James of California, Inc., is a wholly owned subsidiary of Sedgwick, Inc.  S.J. Petrakis is a corporation, with 90 percent of its stock owned by Sedgwick, and 10 percent of its stock owned by Steven J. Petrakis.  Thus, Sedgwick James of California, Inc., and Petrakis are "sister" companies, owned by a common parent.  None of the three are publicly traded companies, as Sedgwick James, Inc., is in turn a wholly owned subsidiary of Sedgwick Group, PLC, a publicly traded company on the London Stock Exchange.  


In the Montandon letter, we advised that the Sedgwick consultants would have a conflict if they made a decision that would have a material financial effect on S.J. Petrakis.  The Montandon letter, your own review of the statutes, regulations and conflict of interest code adopted by the CCCSIF, and the information provided by Sedgwick, leads you to believe that the renewal of insurance with ICW would give rise to a potential conflict of interest under the CCCSIF conflict of interest code.  This is because the CCCSIF has listed its "Plan Administrator" as a "designated employee" covered by Regulation 18730, subdivision 9.  Sedgwick is the plan administrator of the CCCSIF.


You note that Marilyn Kelley is not Secretary to the JPA.  The reference to "secretary" of the JPA in the Sedgwick James of California, Inc., contract refers entirely to clerical functions.  The CCCSIF has an elected Secretary/Treasurer, who is Bill Statler of the City of San Luis Obispo.  Further, Sedgwick employees do not make any governmental decisions under Regulation 18700(a)(2).  Instead, all such decisions are reserved exclusively to the CCCSIF Board of Directors, or Executive Committee.


You state that S.J. Petrakis is of such a size that Regulation 18702.2(f) appears to apply, so that a decision resulting in an increase in gross revenues to S.J. Petrakis of $30,000 or more results in a material effect to S.J. Petrakis, a related company of Sedgwick James of California, Inc. 


At the June 12, 1996 meeting, the CCCSIF Board voted to exclude ICW from consideration in its insurance placement for the 1996-1997 fiscal year.  The Board instead voted to place coverage with a member of the American Insurance Group which has no ties to Sedgwick, directly or indirectly.


This raises some practical problems for the CCCSIF.  Clearly, the CCCSIF wishes to comply with the Act and regulations, and avoid any conflict of interest.  However, the member cities also have a financial interest in full access to the insurance market, so as to make the best deal possible for coverage.  

ANALYSIS


The Act provides that no public official at any level of state or local government shall make, participate in making or in any way attempt to use his or her official position to influence a governmental decision in which the official has a financial interest.  (Section 87100.)  


1.  Public Officials.  You ask whether Sedgwick employees who provide the services described below to the CCCSIF are considered public officials.  The term "public official" includes every member, officer, employee or consultant of a state or local government agency.  (Section 82048.)  Accordingly, if Sedgwick employees are "consultants" within the meaning of the Act, they may not make, participate in making, or in any way use their position to influence, a governmental decision which affects their financial interest.  


In 1994, Regulation 18700(a)(2) was amended to provide a new definition of "consultant."  Under this definition, an individual is a consultant if, pursuant to a contract with a state or local governmental agency, the individual:


(A)  Makes a governmental decision whether to:


(i)  Approve a rate, rule, or regulation;


(ii)  Adopt or enforce a law;


(iii)  Issue, deny, suspend, or revoke 

any permit, license, application, certificate, approval, order, or similar authorization or entitlement;


(iv)  Authorize the agency to enter into, modify, or renew a contract provided it is the type of contract which requires agency approval;


(v)  Grant agency approval to a contract which requires agency approval and in which the agency is a party or to the specifications for such a contract;


(vi)  Grant agency approval to a plan, design, report, study, or similar item;


(vii)  Adopt, or grant agency approval of, policies, standards, or guidelines for the agency, or for any subdivision thereof; or


(B)  Serves in a staff capacity with the agency and in that capacity performs the same or substantially all the same duties for the agency that would otherwise be performed by an individual holding a position specified in the agency's Conflict of Interest Code.


You state that Sedgwick employees do not make any of the decisions set forth in Regulation 18700(a)(2)(A).  According to your facts, all such decisions are reserved exclusively to the CCCSIF Board of Directors, or Executive Committee.  However, it appears that Sedgwick employees may serve in a staff capacity with the agency and in that capacity perform the same or substantially all the same duties for the agency that would otherwise be performed by an individual holding a position specified in the agency's conflict of interest code.  


The test established in Regulation 18700(a)(2)(B) is a two- fold test, both of which must be satisfied for an individual to qualify as a consultant.  A staff memorandum to the Commission discussed the intent of the "staff capacity" language in this regulation:


[T]he Commission wishes to include within the scope of the regulation only those individuals who are performing substantially all the same tasks that normally would be performed by one or more staff members of a governmental entity.  The first prong, the "staff capacity" language, eliminates in most cases from the scope of the regulation those individuals who work on one project or a limited range of projects for an agency.  In addition, there is a temporal element to the qualifier.  For example, an individual who contracted with a city to study noise at a specified intersection normally would not be serving in a staff capacity if he or she took the measurements in one day and issued a report to the planning commission before its next meeting.  If, however, a firm's contract provided that it would provide all plan checking services for a city for five years, it is much more likely that individuals performing these services would be in a quasi-staff capacity.    


The second prong of the test adds an additional condition: the tasks of the quasi-staff member over this period of time must be substantially the same as one of the individuals whose position at the agency is described in the Conflict of Interest Code. 

(March 28, 1994 memorandum to the Commission regarding Regulation 18700, pages 3 and 4.)


Section 87300 of the Act requires every agency to adopt a conflict of interest code.  An agency's conflict of interest code has the force of law and any violation of the conflict of interest code by a designated employee is deemed a violation of Chapter 7 of the Act.  Section 87302 requires that each agency's conflict of interest code must specifically enumerate the positions within the agency that involve the making or participation in the making of decisions which may foreseeably have a material effect on any financial interest.  


Of the letters interpreting the new definition of consultant, the Randolph Advice Letter, No. I-95-045 (copy enclosed), is most applicable.  There we advised that employees of an investment firm which provided consulting services to a county employee's retirement association were consultants under the Act who should be listed in the agency's conflict of interest code, and must file statements of economic interests.  Pursuant to a contract, employees of the investment consultant attended all board meetings and meetings of standing committees of the board, in which investments and issues relating to investments were discussed, and the investment consultant's advice and input was requested.  In addition, employees of the investment consultant were required to perform other services and provide reports on investment issues that might be requested by the retirement board or staff from time to time.  We concluded that the employees of the investment advisor served on an ongoing basis as staff for the retirement board and in that capacity participated in the making of all investment decisions.  

