

July 18, 1996

Darrell W. Larsen

County Counsel

County of Sutter

1160 Civic Center Boulevard

Yuba City, California  95993



Re:  Your Request for Advice




Our File No. A-96-184

Dear Mr. Larsen:


This is in response to your request for advice on behalf of Sutter County Supervisor Dick Akin regarding the conflict-of-interest provisions of the Political Reform Act (the "Act").  

QUESTION


Is Mr. Akin required to disqualify himself from decisions involving the burning of rice fields because he owns a farm on which he grows rice?

CONCLUSION


Yes.  Mr. Akin must disqualify himself from any decisions raising fees for rice burning.  In addition, he must disqualify himself from any other decision that will have a reasonably foreseeable material financial effect on his farm property or business.

FACTS


Mr. Dick Akin is a Sutter County Supervisor who also owns a   1497 acre farm and grows rice on 600 of those acres.  


You stated that the facts are substantially the same as in our 1994 letter to you.  (Larsen Advice Letter, No. A-94-048.)  In 1994, you indicated that there are 7,611 property owners and 850 farms in Mr. Akin's district.


There are several decisions which may affect Mr. Akin's economic interests.  First, there is a series of decisions about the Agburn Plan.  In a telephone conversation with Assistant County Counsel Joseph Cerullo on July 1, 1996, Mr. Cerullo explained that the Board of Supervisors will vote on whether to approve the recommendations of the Basin Control Council.  All of the recommendations will be voted on in one decision.  Several components of the decision involve reducing or modifying the days on which farmers are permitted to burn their fields.  Second, the board of supervisors will consider an increase in Agburning fees for rice acreage.  The increase under consideration would result in an increase of more than $250 to Mr. Akin's burning fees.  Third, the board will consider whether to make changes in the Certificate of Biomass Credit program.

ANALYSIS


Section 87100 of the Act prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.


A.  Financial Interests


Section 87103 specifies that a public official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official or a member of his or her immediate family or on:


(a) Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.


(b) Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.

* * * * 



(Section 87103.)


Your facts state that Mr. Akin owns a farm.  Assuming he has invested more than $1,000 in the farming operations, he has both a business entity interest in the farm and a real property interest in the land on which the farm is located.  Accordingly, he may not participate in any decision that will have a reasonably foreseeable material financial effect on either of his economic interests.  


B.  Foreseeability


Whether the financial consequences of a decision are reasonably foreseeable at the time a governmental decision is made depends on the facts of each particular case.  An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required.  However, if an effect is only a mere possibility, it is not reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198.)  It is substantially likely that the decision to increase Agburning fees or to modify the Agburning programs will have some effect on Mr. Akin's rice farm.  Thus, we need not discuss this issue further.


C.  Materiality


The Commission has adopted a series of regulations which provide guidance concerning whether the foreseeable financial effects of a decision are material.  These regulations apply different standards depending on whether the official's economic interest is directly or indirectly involved in the decision.


The effect of a decision on real property or a business entity in which an official has a direct, indirect or beneficial ownership interest, is material if the official's property is directly involved in a decision.  (Regulation 18702.1(a)(3).)  If the official's interest is indirectly involved, additional regulations apply, as explained below.


     1.  Real Property Interest


An official's real property is deemed to be materially affected by a decision if:

     (A)  The decision involves the zoning or rezoning, annexation or deannexation, sale, purchase, or lease, or inclusion in or exclusion from any city, county, district or other local governmental subdivision, of real property in which the official has a direct or indirect interest (other than a leasehold interest) of $1,000 or more, or a similar decision affecting such property;

     (B)  The decision involves the issuance, denial or revocation of a license, permit or other land use entitlement authorizing a specific use or uses of such property;

     (C)  The decision involves the imposition, repeal or modification of any taxes or fees assessed or imposed on such property; or

     (D)  The decision is to designate the survey area, to select the project area, to adopt the preliminary plan, to form a project area committee, to certify the environmental document, to adopt the redevelopment plan, to add territory to the redevelopment area, or to rescind or amend any of the above decisions; and real property in which the official has an interest, or any part of it is located within the boundaries (or the proposed boundaries) of the redevelopment area.


(Regulation 18702.1(a)(3).)


For decisions which do not directly involve the real property, the Commission has adopted additional regulations to determine materiality.  Regulation 18702.3 provides that the effect of a decision is material if the decision will affect the official's real property in the following manner:

     (a)  Ten thousand dollars ($10,000) or more on the fair market value of the real property in which the official has an interest; or

     (b)  Will affect the rental value of the property by $1,000 or more per 12 month period.


(Regulation 18702.3(c).)


     2.  Business Interest


A business interest is directly involved in a decision if the business entity initiates the proceeding, is a named party in the proceeding or if the decision involves the issuance, renewal, approval, denial or revocation of a permit, license or contract.  (Regulation 18702.1(b).)


If an official's business interest is indirectly involved in a decision, please refer to Regulation 18702.2 to determine materiality.  For a relatively small business, Regulation 18702.2(g) provides that the effect is material if:


(1)  The decision will result in an increase or decrease in the gross revenues for a fiscal year of $10,000 or more; or


(2)  The decision will result in the business entity incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $2,500 or more; or 

