

July 9, 1996

Barbara J. Parker

Deputy City Attorney

City of Oakland

One City Hall Plaza, 6th Floor

Oakland, California  94612



Re:  Your Request for Advice




Our File No. A-96-189

Dear Ms. Parker:


This is in response to your request for advice regarding the conflict-of-interest provisions of the Political Reform Act (the "Act") as they pertain to James E. Ingram, a newly appointed member of the City of Oakland Police and Fire Retirement Board. 

QUESTION


Will Mr. Ingram have a conflict of interest in decisions involving benefits where the city physician, a source of commission income to Mr. Ingram, provides a medical opinion on the request for benefits to the Retirement Board?

CONCLUSION


Mr. Ingram will not have a conflict of interest unless the decision will have a reasonably foreseeable material financial effect on the city physician or the physician's business entity.

FACTS


The Oakland City Police and Fire Retirement Board manages and administers the Police and Fire Retirement System and the Police and Fire Retirement Fund.  City Charter section 2603 requires that the board hold public hearings in all proceedings pertaining to retirement and to the granting of retirement allowances, pensions, and death benefits.  When a member of the retirement system or the city applies to the board for disability retirement or a widow, widower, or beneficiary applies for full continuance of a deceased member's retirement allowance, the board reviews the application, the medical evidence submitted by the applicant, the medical documentation of the medical practitioners, if any, to whom the city physician refers the application and the city physician's opinion regarding whether the application should be granted.  


The city physician's opinion is based on his review of all of the medical records and opinions that are submitted to the board.  In some instances, the city physician has examined and/or provided treatment to the applicant.


The city physician is an independent contractor who provides various medical services, advice and workers' compensation administrative services to the city and its various departments.  Fred Blackwell, M.D., is the current city physician, who does business as "Medical Group at City Center."


Mr. Ingram provides "insurance services" for Dr. Blackwell and for Medical Group at City Center.  Mr. Ingram receives more than $250 per year in commission income from Dr. Blackwell personally for homeowner insurance and more than $250 per year for insurance services rendered to the Medical Group.

ANALYSIS


Section 87100 of the Act prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.


Financial Interests


Section 87103 specifies that a public official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official or a member of his or her immediate family or on, inter alia, "any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made."  (Section 87103(c).)


Your facts indicate that Mr. Ingram provides homeowner insurance services to the city physician and receives payment for that purpose and receives more than $250 in income from the Medical Group at City Center, also for insurance purposes.  Thus, the Medical Group is a source of income to Mr. Ingram pursuant to Section 87103(c).  You state that Dr. Blackwell is doing busines as the Medical Group at City Center.  Where a business entity is solely owned or closely held, we would treat the business owner personally, in this case Dr. Blackwell, as a source of income to Mr. Ingram.  In addition, Mr. Ingram receives over $250 in income directly from Dr. Blackwell for homeowner insurance services.


Therefore, Mr. Ingram may not make any governmental decision that will have a reasonably foreseeable material financial effect on either Dr. Blackwell or the Medical Group at City Center.  


Foreseeability


Whether the financial consequences of a decision are reasonably foreseeable at the time a governmental decision is made depends on the facts of each particular case.  An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required, however, if an effect is only a mere possibility, it is not reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198.)   


In this case, Dr. Blackwell provides medical analyses of benefits claims to the city.  It does not appear foreseeable that the board's use of Dr. Blackwell's opinions would have a foreseeable financial effect on Dr. Blackwell or on the Medical Group.  You mention in your facts that in some instances,  

Dr. Blackwell has examined or provided treatment to the applicant.  These cases may have more potential to foreseeably impact 

Dr. Blackwell or the Medical Group.  If it is the case that a decision on an application for benefits may have a foreseeable financial effect on Dr. Blackwell or the Medical Group, you must determine whether the financial effect will be material enough to warrant disqualification. 


Materiality


The Commission has adopted a series of regulations which provide guidance concerning whether the foreseeable financial effects of a decision are material.  These regulations apply different standards depending on whether the decision will directly or indirectly affect the official's economic interest.


Regulation 18702.1(b) provides as follows:  


(b)  A person or business entity is directly involved in a decision before an official's agency when that person or entity, either personally or by an agent:


(1)  Initiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request or;


(2)  Is a named party in, or is the subject of, the proceeding concerning the decision before the official or the official's agency.


(3)  A person or business entity is the subject of a proceeding if a decision involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with, the subject person or business entity.

* * *

                         (Emphasis added.)


If Dr. Blackwell or the Medical Group are directly involved in a decision before the board, Mr. Ingram would be required to disqualify himself from the decision.  In the decisions described in your request for advice, however, it does not appear that

Dr. Blackwell and the Medical Group are directly involved.  Although the city physician's recommendation is contained within the report, the parties involved are the retirement system or the city, depending on the application, and the applicant.  The city physician has not instituted the proceedings and has no rights or privileges being determined in the proceedings.  Accordingly, neither Dr. Blackwell nor the Medical Group are directly involved.


If the person or business entity that is the source of income to the public official is not directly involved the decision, then the public official must refer to additional Commission regulations to determine materiality.  If the source of income is an individual, like Dr. Blackwell, then the effect of the decision will be material if any of the following applies:

     (a)  The decision will affect the individual's income, investments, or other tangible or intangible assets or liabilities (other than real property by $1,000 or more; or

     (b)  The decision will affect the individual's real property interest in a manner that is considered material under Section 18702.3 or Section 18702.4.


(Regulation 18702.6.)


Thus, if any decision the board makes has the above described effect on Dr. Blackwell, then Mr. Ingram must disqualify himself from that decision.   


As to the effect of a decision on the Medical Group, you must refer to Regulation 18702.2.  For a relatively small business, Regulation 18702.2(g) provides that the effect is material if:


(1)  The decision will result in an increase or decrease in the gross revenues for a fiscal year of $10,000 or more; or


(2)  The decision will result in the business entity incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $2,500 or more; or 

