





July 9, 1996

Guy D. Petzold

Deputy City Attorney

City of Stockton

Office of the City Attorney

425 North El Dorado Street

Stockton, CA  95202







Re:  Your Request for Assistance








Our File No. A-96-191

Dear Mr. Petzold:


You have requested advice on behalf of Planning Commissioner Gary Giovanetti concerning application of the conflict-of-interest provisions of the Political Reform Act (the "Act").  

QUESTION


May Planning Commissioner Gary Giovanetti participate in a governmental decision, if he has received commission income of $250 or more from an attorney representing an applicant before the planning commission?

CONCLUSION


It is unlikely that the decision will have a foreseeable financial effect on the attorney (a source of income to Commissioner Giovanetti).

FACTS


Planning Commissioner Gary Giovanetti, an insurance salesman, receives a commission from his sales, but does not have any financial interest in the insurance brokerage firm for which he works.  Commissioner Giovanetti is concerned whether a conflict of interest would exist if he were to sell insurance to an attorney who will be appearing before the planning commission on behalf of an applicant's project.  The attorney does not have any financial interest in the project itself.  Additionally, the attorney is paid by the applicant on an hourly basis and, therefore, the attorney's income is not affected by the decision on the project.  The attorney is not the applicant, but is merely an advocate for the applicant.  The commission income to the planning commissioner from this sale would exceed $250.

ANALYSIS


The Act prohibits a public official from making, participating in, or using his or her official position to influence a governmental decision in which he or she knows or has reason to know he or she has a financial interest.  (Section 87100.)  A public official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official or a member of his or her immediate family or on, among other things:

* * *



(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.

* * *








(Section 87103. )


Under these facts, Commissioner Giovanetti may not participate in a decision if it is reasonably foreseeable that the decision will have a material financial effect on any person or entity which was a source of income or promised income to him within 12 months preceding the decision.


Regulation 18704.3, which defines sources of commission income for insurance agents, provides in pertinent part:

* * *



(c)  The sources of commission income in a specific sale or similar transaction include for each of the following:


(1)  An insurance broker or agent:





(A)  The insurance company providing the policy;





(B)  The person purchasing the policy; and





(C)  The brokerage firm, agency, company, or other business entity through which the broker or agent conducts business.

* * *


Pursuant to Regulation 18704.3, if Commissioner Giovanetti were to sell an insurance policy to the described attorney and receive commission income of $250 or more, the attorney would  then become a source of income to Commissioner Giovanetti and a potentially disqualifying economic interest.  You stated that the commission income from the sale of the insurance would be at least $250.  Thus, Commissioner Giovanetti may not participate in any governmental decision which will have a reasonably foreseeable and material financial effect on the attorney.


Whether the financial consequences of a decision are reasonably foreseeable at the time a governmental decision is made depends on the facts of each particular case.  An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required.  However, if an effect is only a mere possibility, it is not reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198.)

Thus, the question posed is whether it is substantially likely that the decision itself will affect the representative of a party before the planning commission.  This is necessarily a factual call that we cannot make, but it seems much less likely than an effect on the party being foreseeable.  There could be an instance, for example, where a vote of a planning commission would foreseeably result in a large fee (or loss of such a fee) for an applicant's representative.  This seems remote to us.


The Commission has adopted differing guidelines to determine whether an effect is material, depending on the specific circumstances of each decision.  For example, where a source of income such as the attorney is directly before the planning commissioner as an applicant or the subject of the decision, Regulation 18702.1(a)(1) provides that the effect of the decision is deemed material in all cases, and disqualification is required.  (Combs Advice Letter, No. A-89-177.)


A source of income is directly before the planning commission  when the source initiates the proceeding by filing an application, claim, appeal, or similar request, or is a named party in, or the subject of, the proceeding.  A person or business entity is the subject of a proceeding if a decision involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with, the subject person or 

business entity. (Regulation 18702.1(b).)  


According to your facts, the applicant is an individual who will be presenting a project before the planning commission.  You stated that the attorney does not have an economic interest in the project.  Therefore, the attorney representing the applicant would not be directly involved in the decision.  


However, the official may still have a conflict of interest if the attorney is indirectly materially affected by the decision.  Regulation 18702.6 provides guidelines for determining materiality based on the effect on the individual who is a source of income or gifts to the official.  For example, the effect of a decision on an individual is considered material if:



(a)  The decision will affect the individual's income, investments, or other tangible or intangible assets or liabilities (other than real property) by $1,000 or more; or


(b)  The decision will affect the individual's real property interest in a manner that is considered material under Section 18702.3 or Section 18702.4.


I trust this answers your questions.  If you have any further questions regarding this matter, please contact me at (916) 322-5660.






Sincerely,






Steven G. Churchwell






General Counsel






By:  Lynda Doherty







Political Reform Consultant







Legal Division

Enclosure

