

July 17, 1996

The Honorable Diane Martinez

Assemblymember, 49th District

State Capitol

Post Office Box 942849

Sacramento, California  94249-0001



Re:  Your Request for Advice




Our File No. A-96-198

Dear Assemblymember Martinez:


This is in response to your request for advice regarding the reporting provisions of the Political Reform Act (the "Act").  

QUESTION


Are transportation and accommodations provided to you and a legislative consultant to attend the "Energy Institute `96" reportable on your and the consultant's statements of economic interests?

CONCLUSION


Yes.  Whether or not the travel payments are exempt under Section 89506 of the Act, as discussed below, you and the consultant must report such payments on your statements of economic interests.

FACTS


The National Conference of State Legislatures ("NCSL") is offering scholarships for your attendance at their "Energy Institute `96" to be held in Denver, Colorado.  The Energy Institute `96 is a two-day conference that will focus on electric utility issues.  The first day will be devoted to seminars on the following topics:  introduction to electric utility issues; proposed market structures and state policy concerns; a legislator's perspective; market perspectives;   market power, mergers and competition; and renewable energy in a restructured industry.   On the second day you will make site visits to the National Renewal Energy Laboratory's facilities including the wind test center, the photovoltaic outdoor test facility, and the biomass to ethanol conversion facility.  


The conference is sponsored by the NCSL and the National Renewable Energy Laboratory.  Funding for the conference is provided by the U.S. Department of Energy.  


The NCSL is a nonpartisan national organization concerned with public policy.  Its purpose is to "promote the improvement and effectiveness of state legislatures and represent states and their legislatures in the federal system of government."  Donations to NCSL have been held to qualify as tax exempt "charitable contributions" under Internal Revenue Code Section 170, pursuant to a series of Internal Revenue Service letter rulings, but NCSL is not a 501(c)(3) organization.  However, NCSL has an adjunct (501)(c)(3) foundation.  (Brown Advice Letter, No. A-93-040.)  


The scholarships, which will cover air travel and accommodations, are funded by grants from the Department of Energy and the Department's National Renewable Energy Laboratory.  The scholarships will pay for your travel and accommodations  at the conference, as well as that of the Assembly Democrats' Chief Consultant to the Assembly Committee on Utilities and Commerce, Mr. Philip Madell.

ANALYSIS


In general, a public official's travel paid for by a third party is subject to gift limits and reportable on the official's statement of economic interests.  Section 82028 defines "gift" as "any payment to the extent that consideration of equal or greater value is not received ...."  


With respect to the source of a gift, Regulation 18945 provides, in part:  


(a)  General Rule.  A person is the source of a gift if the person makes a gift to an official and is not acting as an intermediary.


(1)  If a person makes a payment to a third party and in fact directs and controls the use of the payment to make a gift to one or more clearly identified officials, the person is the source of the gift to the official or officials.

* * *


(b)  Presumption of Source by Officials.  An official may presume that the person delivering the gift or, if the gift is offered but has not been delivered, the person offering the gift to him or her is the source of the gift unless either of the following are met:


(1)  The person delivering or offering the gift discloses to the official the actual source of the gift; or


(2)  It is clear from the surrounding circumstances at the time the gift is delivered or offered that the person delivering or offering the gift is not the actual source of the gift.


We have advised as follows regarding the source of a gift.  Where the NCSL set up a "host committee" and sought contributions from various public and private sources to help underwrite the costs of its annual meeting, we advised that the NCSL was the source of any gifts provided to attending legislators (in excess of their own registration fees).  (Brown Advice Letter, supra; Gregory Advice Letter, No. A-93-169.)  


Where Gualco Consulting directed and controlled the use of payments made by others to pay for the California Legislative Round-up, a social event for legislators and select officials, we advised that Gualco Consulting was the source of the gifts.  (Gualco Advice Letter, No. A-94-227.)  There, only Gualco Consulting determined who was invited to the event and controlled the payments made toward the event.  Gualco consulting was not acting as an agent on behalf of a financial sponsor.  In addition, the financial sponsors were not earmarking or directing their payments to clearly identified officials.  Therefore only Gualco Consulting was considered the source of the gift.  


In this case, the brochure for the energy conference states that it is sponsored by the NCSL and the National Renewable Energy Laboratory, a government agency.  The brochure also states that funding for the conference is provided by the U.S. Department of Energy.  However, it is not clear who would be considered to have "in fact directed and controlled" the gift of travel payments to you and the consultant.  If in providing funding for the energy conference, the Department of Energy suggested that the NCSL coordinate the event and invite certain legislators and legislative staff, the Department of Energy would be considered the source of the gift.  If, on the other hand, the NCSL on its own determined whom to invite and controlled the use of the funds provided by the Department of Energy, then the NCSL would be considered the source of the gift.  You may need to contact the conference sponsors to clarify the Department of Energy's role.  


Whether the Department of Energy or the NCSL is the source of the travel payments has ramifications with respect to gift limits.  An exception to the gift limits exists for travel that is provided by a government agency and is reasonably related to a legislative or governmental purpose or an issue of public policy.  


Section 89506 of the Act provides:


(a)  Payments, advances, or reimbursements, for travel, including actual transportation and related lodging and subsistence which is reasonably related to a legislative or governmental purpose, or to an issue of state, national, or international public policy, is not prohibited or limited by this chapter if either of the following apply:


(1)  The travel is in connection with a speech given by the elected state officer, member of a state board or commission, or designated employee of a state agency, the lodging and subsistence expenses are limited to the day immediately preceding, the day of, and the day immediately following the speech, and the travel is within the United States.


(2)  The travel is provided by a government,  a governmental agency, a foreign government, a governmental authority, a bona fide public or private educational institution, as defined in Section 203 of the Revenue and Taxation Code, or a nonprofit charitable or religious organization which is exempt from taxation under Section 501(c)(3) of the Internal Revenue Code, or by a person domiciled outside the United States which substantially satisfies the requirements for tax exempt status under Section 501(c)(3) of the Internal Revenue Code.




Section 89506(a).

               (Emphasis added.)


If the Department of Energy is the source of the gift, this exception will apply because the seminar is reasonably related to a legislative or governmental purpose, or a public policy issue.  Therefore, the payments for travel and accommodations would not be subject to the gift limits of the Act.  However, such payments would be reportable on your annual statement of economic interests, on the schedule for travel payments, advances, and reimbursements.  (Section 89506(c).)


But if the NSCL is considered the source of the gift, then the payments do not fit within an exception and are limited to $280.  In the event you received payments in excess of $280, you must reimburse the donor (for the amount over $280) within 30 days of receipt to avoid a violation of the gift limits.  (Regulation 18943.)


Also, please be aware that Section 87100 et seq. of the Act requires that public officials who have received gifts of $280 or more from a single source must disqualify themselves from any governmental decision that will foreseeably and materially affect the donor.  


I trust this answers your question.  If you have any further questions regarding this matter, please contact me at 916/322-5660.




Sincerely,




Steven G. Churchwell




General Counsel




By:  Hyla P. Wagner





Counsel, Legal Division
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