

July 15, 1996

Cristina L. Talley

Acting City Attorney

City of Pasadena

100 North Garfield Avenue

Post Office Box 7115

Pasadena, California  91109-7215



Re:  Your Request for Advice




Our File No. A-96-204

Dear Ms. Talley:


This is in response to your request for advice on behalf of City of Pasadena Councilmember Ann-Marie Villicana regarding the conflict-of-interest provisions of the Political Reform Act (the "Act").  

QUESTIONS


1.  Is Councilmember Villicana disqualified from voting on the Lower Arroyo Master Plan by virtue of the possibility that she may be a contingent beneficiary under the family trust which owns the family home in which Councilmember Villicana resides with her parents?


2.  Is Councilmember Villicana disqualified from voting on the Lower Arroyo Master Plan by virtue of the fact that she resides in the family home with her parents without cost or charge, the rental value of which exceeds $280?


3.  Is Councilmember Villicana disqualified from voting on the Lower Arroyo Master Plan by virtue of the fact that she receives an income in excess of $250 per year from a medical corporation, the sole shareholders of which are Councilmember Villicana's parents?

CONCLUSION


Councilmember Villicana will be disqualified from participating in decisions on the Lower Arroyo Master Plan if the decisions will have a reasonably foreseeable material financial effect on her parents' home.  Her parents are a source of income to her and the family home is a real property asset owned by her parents' trust.  We need not reach the issue of Councilmember Villicana's interest in the trust or her residence in the home, because we have determined that regardless of Councilmember Villicana's personal interest in the home, her source of income, her parents, have a real property interest in the home that will be affected by the decision.

FACTS


Councilmember Villicana


Councilmember Villicana resides with her parents in the family home ("family home") which is owned by the family trust.  The Villicana family home is on the border of the Lower Arroyo Master Plan area.  Councilmember Villicana has no actual knowledge of the terms of the family trust but has stated in the past her belief that she does not have any direct ownership in the family trust or in the Villicana family home, that her parents are the only direct beneficiaries, and that any interest she might have would be limited to being a "contingent beneficiary" in the trust agreement, taking a 25 percent share of all trust property should her parents pass away.


Councilmember Villicana lives in the family home without cost or charge.  If a fair market value were assigned to the value of Councilmember Villicana's living space, it could be assumed to be far in excess of $280 per year.


Councilmember Villicana is also a contractor or employee of her father's professional medical corporation, receiving pay in return for her services.  Her father and mother are the sole shareholders of the medical corporation, which is located in another city.  It can be assumed that the remuneration to Councilmember Villicana from the professional corporation is in excess of $280 per year.


The Lower Arroyo Master Plan


The Lower Arroyo Master Plan is designed to restore and preserve this part of the city as a natural park.  The Plan includes a number of ordinance changes and capital improvements to accomplish this objective.  The City of Pasadena will be making decisions concerning the Plan.

ANALYSIS


Section 87100 of the Act prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.


Financial Interests


Section 87103 specifies that a public official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official or a member of his or her immediate family or on:


(a) Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.


(b) Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.



(Section 87103 (a)-(c).)


Councilmember Villicana receives more than $250 a year in income from a professional medical corporation.  Accordingly, the medical corporation is a source of income to her.  (Section 87103(c).)  In addition, the medical corporation is solely owned by Councilmember Villicana's parents.  Where a business entity is solely owned or closely held, we have advised that the controlling business owner, in this case Councilmember Villicana's parents, is a source of income to the official.  (Hentschke Advice Letter, No. A-80-069; Kathe Advice Letter, No. I-91-507.)  Accordingly, Councilmember Villicana's parents are sources of income to her and she may not participate in any decision that would have a reasonably foreseeable material financial effect on them.


The real property at issue in this case is owned by the Villicana Family Trust.  With regard to disclosing interests held and income received by a trust, an individual has a direct, indirect or beneficial interest in a trust pursuant to the Act if the individual is:



(1)  A maker and:



(A)
Can revoke or terminate the trust;



(B)
Has retained or reserved any rights to the income or principal of the trust or retained any reversionary or remainder interest; or



(C)
Has retained or reserved any power of appointment, including but not limited to the power to amend, alter or designate, either alone or in conjunction with anyone else, the person or persons who shall possess or enjoy the property or income therefrom.


(2)
A beneficiary and:



(A)
Presently receives income; or



(B)
Has an irrevocable future right to receive income or principal....






(Regulation 18234(c).)


You stated that you do not know the terms of the Villicana Family Trust, but that Councilmember Villicana has no direct ownership in the trust and that her parents are beneficiaries of the trust.  If Councilmember Villicana's parents have an interest in the trust pursuant to the terms of Regulation 18234(c), then the assets of the Villicana Family Trust would be considered to be the assets of her parents as individuals.  (Silver Advice Letter, No. A-96-066; Irmas Advice Letter, No. A-92-199.)  As noted above, since Councilmember Villicana's parents are sources of income to Councilmember Villicana, she may not participate in any decision that will have a reasonably foreseeable material financial effect on them.

Foreseeability and Materiality


The Commission has adopted a series of regulations which provide guidance concerning whether the foreseeable financial effects of a decision are material.  These regulations apply different standards depending on whether the decision will directly or indirectly affect the official's economic interest.  

You have stated in your request for advice that the Villicana family home is indirectly involved in the decision.


Regulation 18702.6 provides that the effect of a decision is material as to an individual who is a source of income to an official if the decision will affect the individual's real property interest in a manner that is considered material under Regulation 18702.3.  Where a real property interest is indirectly involved in a decision, Regulation 18702.3 provides, in pertinent part, that a decision involving real property has a material financial effect on that real property if:

     (1)  The real property in which the official has an interest, or any part of that real property, is located within a 300 foot radius of the boundaries (or the proposed boundaries) of the property which is the subject of the decision, unless the decision will have no financial effect upon the official's real property interest.

    (2)  The decision involves construction of, or improvements to, streets, water, sewer, storm drainage or similar facilities, and the real property in which the official has an interest will receive new or substantially improved services.

