

August 5, 1996

Mr. Richard Doyle

City Attorney

City of Concord

1950 Parkside Drive, MS/08

Concord, California  94519-2578



Re:  Your Request for Advice




Our File No. A-96-214

Dear Mr. Doyle:


This is in response to your request for advice on behalf of City of Concord Councilmember Mark Peterson regarding the conflict-of-interest provisions of the Political Reform Act (the "Act").  

QUESTION


May Councilmember Peterson participate in decisions concerning proposed improvements to Bailey Road in the City of Concord, when his residence is located over 300 feet, but within 2,500 feet of the road?

CONCLUSION


Under the Act, Councilmember Peterson may participate in decisions regarding improvements to Bailey Road, unless it is reasonably foreseeable that such decisions would have an effect of $10,000 or more on the fair market value of his residence.  

FACTS


Councilmember Mark Peterson's personal residence is a single family dwelling located over 300 feet (but within 2,500 feet) from Bailey Road, a city street in need of improvement.  Bailey Road is a two-lane road which extends over 10 miles into neighboring communities.  Within the city limits of Concord, Bailey Road serves as a thoroughfare for a number of Concord neighborhoods.  The street was built along part of a former railroad right-of-way.  The total right-of-way within the Concord city limits ranges in width from approximately 50 to 100 feet, and is approximately 3.5 miles long.  Bailey Road is a paved street of approximately 40 feet in width along the right-of-way.  The portion of the road that could be the subject of capital improvements is a one mile stretch which has, in addition to the 40 feet of paved street, approximately 60 feet in the right-of-way which remains unpaved.


It is anticipated that any improvement to Bailey Road will include paving, sidewalks, curb and gutters in the area currently unpaved, and possible landscaping.  (The street will remain a two lane road, however.)  Councilmember Peterson's street does not directly feed into Bailey Road and, therefore, is not directly served by this street.  As noted, the distance between Councilmember Peterson's property and the improvement is over 300 feet, but within 2500 feet.

ANALYSIS


1.  Economic Interests


The Political Reform Act prohibits a public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  (Section 87100.)  A "public official" is defined in Section 82048 and Regulation 18700 as a member, officer, employee, or consultant of a state or local government agency.  As a City of Concord Councilmember, 

Mr. Peterson is a "public official" under the Act.


Section 87103 of the Act provides that a public official has a financial interest in a decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, or a member of his or her immediate family, or on: 


(b)  Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.

* * *

                                  
Section 82033 defines an "interest in real property" as:


[A]ny leasehold, beneficial or ownership interest or an option to acquire such an interest in real property located in the jurisdiction owned directly, indirectly or beneficially by the public official, or other filer, or his or her immediate family if the fair market value of the interest is one thousand dollars ($1,000) or more.

      * * *  






Councilmember Peterson's personal residence constitutes an ownership interest in real property worth more than $1,000 which may be affected by decisions regarding improvements to Bailey Road.


2.  Foreseeability


Whether the financial consequences of a decision are reasonably foreseeable at the time a governmental decision is made depends on the facts of each particular case.  An effect of a decision on real property is considered reasonably foreseeable if there is a substantial likelihood that it will affect property values.  Certainty is not required.  However, if an effect is only a mere possibility, it is not reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198.)  


3.  Materiality


Where a public official's real property is indirectly affected as in this case, Regulation 18702.3(a) provides as follows:  


(a)  The effect of a decision is material as to real property in which an official has a direct, indirect or beneficial ownership interest (not including a leasehold interest), if any of the following applies:


(1)  The real property in which the official has an interest, or any part of that real property, is located within a 300 foot radius of the boundaries (or the proposed boundaries) of the property which is the subject of the decision, unless the decision will have no financial effect upon the official's real property interest.


(2)  The decision involves construction of, or improvements to, streets, water, sewer, storm drainage or similar facilities, and the real property in which the official has an interest will receive new or substantially improved services.


(3)  The real property in which the official has an interest is located outside a radius of 300 feet and any part of the real property is located within a radius of 2,500 feet of the boundaries (or the proposed boundaries) of the property which is the subject of the decision and the decision will have a reasonably foreseeable financial effect of:


(A)  Ten thousand dollars ($10,000) or more on the fair market value of the real property in which the official has an interest; or


(B)  Will affect the rental value of the property by $1,000 or more per 12 month period.

* * *  


You state that Councilmember Peterson's residence is on a street that is not directly served by Bailey Road, and that the road will remain a two-lane road after the improvements.  Under the facts you have described, it does not appear that Councilmember Peterson's property will be receiving "new or substantially improved services" as a result of the improvements to Bailey Road.  (See Wachob Advice Letter, No. I-91-464; McMurtry Advice Letter, No. A-95-377.)  Therefore, the applicable standard is Regulation 18702.3(a)(3).  The Councilmember may participate in decisions regarding improvements to Bailey Road unless it is reasonably foreseeable that such decisions will have a $10,000 effect on the fair market value of his residence. 


Factors which must be considered in determining whether the decision will have a $10,000 effect on the real property include:


(1)  The proximity of the property which is the subject of the decision and the magnitude of the proposed project or change in use in relationship to the property in which the official has an interest;


(2)  Whether it is reasonably foreseeable that the decision will affect the development potential or income producing potential of the property;


(3)  In addition to the foregoing, in the case of residential property, whether it is reasonably foreseeable that the decision will result in a change to the character of the neighborhood including, but not limited to, effects on traffic, view, privacy, intensity of use, noise levels, air emissions, or similar traits of the neighborhood.






Regulation 18702.3(d).


If Councilmember Peterson determines that the proposed improvements to Bailey Road will not have a material financial effect on his residence, he may participate in decisions regarding the improvements.  This would include contacting city staff and participating in discussions regarding the street improvements.  

A fact sheet on making or participating in making a governmental decision is enclosed for your reference.  


I trust this answers your question.  If you have any further questions regarding this matter, please contact me at 916/322-5660.




Sincerely,




Steven G. Churchwell




General Counsel

