

July 19, 1996

Ned Boss

Post Office Box 798

Mt. Shasta, California  96067



Re:  Your Request for Informal




Assistance




Our File No. I-96-215

Dear Mr. Boss:


This is in response to your request for advice regarding the conflict-of-interest provisions of the Political Reform Act (the "Act").  Since your request does not refer to a specific governmental decision, we must treat it as a request for informal assistance.

QUESTION


You are running for the Mt. Shasta City Council. You would like to know how to avoid a possible conflict of interest because the city does business with a retail photo business you recently sold to your daughter and son-in-law.

CONCLUSION


If you serve on the Mt. Shasta City Council, you must disqualify yourself from any decision that will have a material financial effect on your daughter or son-in-law.  Further, if you have retained a security interest or other investment in the photo business, you must disqualify yourself from any decision that will have a reasonably foreseeable material financial effect on the business. 

FACTS


You are a candidate for Mt. Shasta City Council in an upcoming election and have recently sold a retail photo business to your daughter and her husband for less than $50,000.  The terms of the sale are that your daughter and her husband will make monthly payments to you and your wife for a period of seven years.  You are not involved in the business operations of the store and your wife will clerk in the store occasionally without compensation.  


The City of Mt. Shasta purchases film and has processing of film done at the store by department personnel.  Past yearly amounts have not exceeded $1,500.  These purchases, as well as purchases from other local businesses, are not delineated in the city's annual budget.  City department heads purchase items throughout the year and charge the items to their respective accounts because the council does not know at the time of budget approval what items will be purchased or their cost.  

ANALYSIS


You plan to run for city council in the city of Mt. Shasta. You are requesting advice about a potential conflict of interest should you serve on the city council.  Please keep in mind that the Political Reform Act does not prohibit you from serving on the council.  Rather, if it is determined that you have a conflict of interest with respect to a particular decision, you must disqualify yourself from the decision presenting the conflict.  To determine whether a conflict exists, you must consult the Act and Commission regulations. 


Section 87100 of the Act prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.


Financial Interests


Section 87103 specifies that a public official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official or a member of his or her immediate family or on:


(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.



(Section 87103(a) - (c).)


You sold a retail business to your daughter and son-in-law for more than $250 within the last 12 months.  Accordingly, your daughter and son-in-law are sources of income to you.  You may not participate in any governmental decision that will have a reasonably foreseeable material financial effect on your sources of income.  In addition, if you retained a security interest in the photo business, you also have an investment interest in the business and you may not make any decisions that will have a reasonably foreseeable material financial effect on the photo business.


Foreseeability and Materiality


The effect of a decision is reasonably foreseeable if there is a substantial likelihood that it will occur.  To be foreseeable, the effect of a decision must be more than a mere possibility; however, certainty is not required.  (Downey Cares v. Downey Community Development Comm. (1987) 196 Cal.App.3d 983, 989-991; In re Thorner (1975) 1 FPPC Ops. 198.)  It is foreseeable that, if a local department chooses to purchase products from your daughter's photo store, the decision will financially affect the business by increasing revenue.  It is not clear, however, that the decision to allocate funds to a particular department will be substantially likely to affect your daughter's photo store.  The  department may decide, for example, not to use the funds for film and processing or they may choose to use another retail establishment.  Foreseeability is necessarily a factual issue that must be determined at the time the actual decision is made.  We do not have enough facts about the city's upcoming budget decisions to make a determination as to foreseeability.


In addition, for a foreseeable financial effect on an economic interest to be disqualifying, the foreseeable effect must also be material.  The Commission has adopted differing guidelines to determine whether an effect is material, depending on the specific circumstances of each decision.  For example, where a source of income is directly before the official's agency, as an applicant or the subject of the decision, Regulation 18702.1(a) provides that the effect of the decision on a source of income is deemed material and disqualification is required.  


Where an individual who is a source of income is not directly before an agency, but may be indirectly affected, Regulation 18702.6 provides that the effect of a decision is material if the decision will affect the individual's income, investments, or other tangible or intangible assets or liabilities (other than real property) by $1,000 or more.  


Thus, if any decision will materially affect your daughter and son-in-law to the extent set forth in Regulation 18702.6, you must disqualify yourself.  Further, if a decision will affect your daughter and son-in-law directly, because they are an applicant or the subject of the decision, you must disqualify yourself from the decision.  


Finally, if you still have a security interest in the business, you must consider whether the business is directly or indirectly involved.  A business is directly involved in a decision if the business entity initiates the proceeding, is a named party in the proceeding or if the decision involves the issuance, renewal, approval, denial or revocation of a permit, license or contract.  (Regulation 18702.1(b).)  For a business indirectly involved in a decision, Regulation 18702.2 instructs the official to analyze the material effect of a decision on a business entity by considering the size of the business involved.  For a relatively small business please refer to Regulation 18702.2(g) which provides that the effect is material if:


(1)  The decision will result in an increase or decrease in the gross revenues for a fiscal year of $10,000 or more; or


(2)  The decision will result in the business entity incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $2,500 or more; or 


(3)  The decision will result in an increase or decrease in the value of assets or liabilities of $10,000 or more. 


Segmentation


We have previously advised that a public official who is disqualified from participating in certain aspects of a budget decision, may be able to participate in other aspects of budget discussions and decisions under certain limited circumstances.  (Merkuloff Advice Letter, No. I-90-542.)  Where decisions are separable, you may vote on other components of the budget if the decision on the other components will not have a reasonably foreseeable material financial effect on any of your economic interests and the following procedure is complied with:


1.  The decision in which you have a disqualifying financial interest is segregated from the other budgetary decisions;


2.  The budgetary decision concerning payments to the photo business is considered first, and a final decision reached without your participation; and, 


3.  Once a final decision has been made on expenditures to the photo business, you may participate in the deliberations and vote regarding other items in the budget so long as those deliberations will not result in a reopening or in any way affect the decision from which you were disqualified.


Finally, you may also vote on the adoption of the final budget, despite the fact that the provisions concerning your economic interests are included, under the same circumstances discussed above.  (Cook Advice Letter, No. A-83-163.)


Thus, if you determine that a budget decision will have a reasonably foreseeable material financial effect on your economic interests, you may participate in budget decisions if the decisions can be segmented in the fashion described above.


If you have any further questions, please feel free to contact me at (916) 322-5660.





Sincerely,



Steven G. Churchwell



General Counsel



By:  Liane Randolph




Counsel, Legal Division

