

August 5, 1996

Jeffrey G. Scott

General Counsel

Grossmont Hospital District

1350 Grand Avenue, Suite 200

San Marcos, California  92069



Re:  Your Request for Advice




Our File No. A-96-216

Dear Mr. Scott:


This is in response to your request for advice regarding the conflict-of-interest provisions of the Political Reform Act (the "Act").  

QUESTION


Is it permissible for Robert Yarris, director of the Grossmont Hospital District, to participate in a decision which may result in terminating a lease with Mr. Yarris' source of income?

CONCLUSION


No.  For 12 months from October 1995, Mr. Yarris may not participate in any decision that will result in terminating the lease because that decision will have a reasonably foreseeable material financial effect on Mr. Yarris' source of income.

FACTS


Grossmont Hospital District is organized under the provisions of the California Health and Safety Code sections 32000 et seq., to provide and operate health care facilities for the area served by the district in east San Diego County.  Effective May 29, 1991, the district entered into an affiliation agreement with the San Diego Hospital Association ("Association"), a multi-facility health care system "Sharp Health Care" located in San Diego County.  This affiliation was effected through the creation of a non-profit public benefit corporation known as the Grossmont Hospital Corporation ("Corporation") of which the Association is a sole statutory member.  Mr. Yarris was elected to the district board in 1992 and currently serves as a director.  Directors are paid a monthly stipend of $500.


At the present time, the district board is considering a proposal to lease the hospital and related operations to a for-profit limited liability corporation which is in the process of being formed and which consists of a 50 percent interest of the Association and a 50 percent interest of Columbia Health Care.  As part of the proposed lease, it will be necessary to terminate the existing lease with the Corporation and the affiliation agreement with the Association.


Mr. Yarris has not received the $500 monthly stipend payment from the Corporation since March 1995.  However, it is your understanding that the Corporation paid legal fees on behalf of Mr. Yarris in October 1995.  You stated in a telephone conversation on July 29, 1996, that the fees were paid to defend Mr. Yarris in a prior FPPC enforcement action.  It is your understanding that the Corporation paid the legal fees pursuant to the lease agreement with the Corporation.

ANALYSIS


Section 87100 of the Act prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.


Section 87103 specifies that a public official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official or a member of his or her immediate family or on:


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.



(Section 87103(c).)


According to your facts, the Corporation paid legal fees on behalf of Mr. Yarris in October 1995 pursuant to the implicit terms of the lease agreement between the parties.  Therefore, the Corporation has been a source of income over $250 to Mr. Yarris in the past 12 months.  Mr. Yarris may not participate in any decision that will have a reasonably foreseeable material financial effect on the Corporation until the statutory 12 month period is over.  


A decision is deemed to have a material financial effect on a business entity, such as the Corporation whenever the Corporation is directly involved in the decision.  (Regulation 18702.1(a).)  A business entity is directly involved when that entity initiatives the proceeding in which the decision will be made, is a named party in, or is the subject of, the proceeding, or the decision involves the issuance, renewal, approval, denial or revocation of any license, permit or contract with the business entity.  (Regulation 18702.1(b).)  


In the facts you have described, the Corporation will be directly involved in the decision to lease the hospital to a for-profit limited liability corporation.  As part of the proposed lease, it will be necessary to terminate the existing lease with the Corporation.  Thus, the Corporation is one of the subjects of the initial decision to negotiate a new lease.  Mr. Yarris may not participate in that decision because it is deemed to have a material financial effect on the Corporation.  


In addition, Mr. Yarris may not participate in a decision, even if the Corporation is indirectly involved, if the decision will have a material financial effect.  Regulation 18702.2 provides differing standards of materiality which apply depending on the financial size of the business entity.  Assuming that the Corporation is covered under subdivision (g) of Regulation 18702.2(g), Mr. Yarris would have a conflict if the effect of the decision would result in:  (1) an increase or decrease in the gross revenues of the Corporation for a fiscal year of $10,000 or more; or (2) the Corporation incurring, avoiding, reducing, or eliminating expenses of $2,500 or more in a fiscal year; or, finally, (3) an increase or decrease in the Corporation's assets or liabilities of $10,000 or more.  


Segmentation


You stated in your request for advice that the Board will make a decision that would terminate the lease agreement with the corporation.  In addition, the Board will need to negotiate and vote on the proposed new lease with the limited liability corporation.  We have previously advised that a public official who is disqualified from participating in certain aspects of a decision, may be able to participate in other aspects of the decision under certain limited circumstances.  (Merkuloff Advice Letter, No. I-90-542.)  Where decisions are separable, Mr. Yarris may vote on other components of the lease arrangement if these decisions  will not have a reasonably foreseeable material financial effect on any of his economic interests and the following procedure is complied with:


1.  The decision in which he has a disqualifying financial interest, in this case the initial decision to terminate the lease with the Corporation, is segregated from the other lease decisions;


2.  The decision concerning termination of the lease from the Corporation is considered first, and a final decision reached without Mr. Yarris' participation; and, 


3.  Once a final decision has been made on the decision to enter into a new lease with the limited liability corporation, 

Mr. Yarris may participate in the deliberations and vote regarding other items involving the lease as long as those deliberations will not result in a reopening or in any way affect the decision from which Mr. Yarris was disqualified.


If you have any further questions, please feel free to contact me at (916) 322-5660.





Sincerely,



Steven G. Churchwell



General Counsel



By:  Liane Randolph




Counsel, Legal Division
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