





August 9, 1996

Honorable Nicholas C. Petris

Member of the Senate, 9th District

State Capitol, Room 5080

Sacramento, CA  95184







Re:  Your Request for Advice








Our File No. A-96-219

Dear Senator Petris:


You have requested advice concerning the campaign provisions of the Political Reform Act (the "Act").  

QUESTIONS


1.
May a member or former member of the state Legislature use campaign or surplus campaign funds to make a donation to a bona fide educational organization for the purpose of funding oral histories, to be conducted as part of the State Archives Oral History Program, of individuals, including members of the state Legislature?


2.
May a member or former member of the state Legislature use campaign or surplus campaign funds to make a donation to a bona fide educational organization for the same purpose except the contribution will be earmarked to fund an oral history of the legislator making the donation?

CONCLUSION


1.
A member or former member of the state Legislature may use campaign or surplus campaign funds for such purpose, provided that the donation will not have a material financial effect on the legislator, campaign treasurer, any person on the committee who has the authority to approve the donation, or any member of the legislator's immediate family.


2.
A legislator or former legislator may earmark the donation of campaign or surplus campaign funds to fund the oral history of a specific legislator, provided that the requirements of either Section 89515 or 89519 are met.

FACTS


 Existing law requires the California State Archives to administer the State Government Oral History Program. (Government Code Section 12233.)  The program provides continuing documentation of state policy development by the legislative and executive branches through the use of oral history.  To conduct the oral histories, the State Archives contracts with various universities and colleges throughout California.  Once completed, the oral histories become public documents.


In recent years, budget reductions have narrowed the scope of the oral history program. At the same time, an increasing number of legislators are retiring as a result of term limits and this is creating a greater demand for legislative oral histories.  Thus, an alternative method of financing may be necessary for the continuation of the oral history program.


You would like to know whether the Act permits legislators or former legislators to use campaign or surplus campaign funds to fund the oral history program.  

ANALYSIS

Campaign Funds


Various provisions of the Act regulate the appropriate use of campaign funds. (Sections 89510-89522.)  Section 89515 provides:


"Campaign funds may be used to make donations or loans to bona fide charitable, educational, civic, religious, or similar tax-exempt, nonprofit organizations, where no substantial part of the proceeds will have a material financial effect on the candidate, elected officer, campaign treasurer, or any individual or individuals with authority to approve the expenditure of campaign funds held by a committee, or member of his or her immediate family, and where the donation or loan bears a reasonable relation to a political, legislative, or governmental purpose." (Emphasis added.)


As indicated above, the Act permits legislators to donate campaign funds if three requirements are met.  First, the recipient of the donation must be a bona fide charitable, educational, civic, religious, or similar tax-exempt nonprofit organization.  We have specifically advised that a permissible recipient may be a governmental agency with the same restrictions set forth above. (See generally, Ayala Advice Letter, No. A-93-079, concerning a donation to a public school; Waters Advice Letter, No. A-92-346, analyzing a donation to a volunteer fire department.)  Thus, a donation to either State Archives or a bona fide educational organization conducting the oral history would satisfy the first requirement.    


Second, the donation cannot have a material financial effect on the legislator or any other person mentioned in Section 89515.  While the Commission has not defined the term "material financial effect" in the context of uses of campaign funds, it has by analogy, applied an analysis similar to that used in the Act's regulation of conflicts of interest. (Spillane Advice Letter, No. A-95-071)  Generally, a transaction has a material financial effect on an official if it increases his or her income or assets by $250 or more.  (Regulation 18702.1(a)(4).)


Third, the donation must be reasonably related to a political, legislative, or governmental purpose.  It appears that a governmental purpose would encompass providing an oral history of state policy development pursuant to statutory law.  


Accordingly, section 89515 allows a legislator or former legislator to use campaign funds to fund the oral history program as long as the donation does not increase the income or assets of the legislator, the campaign treasurer, any person on the committee who has authority to approve the donation, or any member of the legislator's immediate family by $250 or more.

Surplus Funds


Section 89519 governs the disposition of surplus funds.  Subsection (c) provides that surplus funds may be used to make:


"Donations to any bona fide charitable, educational, civic, religious, or similar tax-exempt, nonprofit organization, where no substantial part of the proceeds will have a material financial effect on the former candidate or elected officer, any member of his or her immediate family, or his or her campaign treasurer." (Emphasis added.)

The requirements set forth in Section 89519 are similar to the requirements within Section 89515 except that surplus campaign funds may be donated to nonprofit organizations irrespective of the purpose of the donation.  Thus, a legislator or former legislator may donate surplus campaign funds to fund the oral history program as long as the donation will not have a material financial effect on the legislator, his or her immediate family, or the campaign treasurer.

Earmarking


You would also like to know whether a legislator or former legislator may earmark the donation to fund only the oral history of the legislator making the donation.  The Act does not prohibit an official from placing restrictions or conditions on a donation, as long as the requirements of either Section 89515 or Section 89519 are met. (Ayala Advice Letter, No. A-95-017.)  Therefore, as long as the donation satisfies Section 89515 or Section 89519, a legislator or former legislator may earmark the donation to fund the oral history of a specific legislator.


If you have any further questions regarding this matter please contact me at (916) 322-5660.






Sincerely,






Steven G. Churchwell






General Counsel






By:  Julia Butcher

 





Graduate Student Assistant,







  Legal Division
