November 9, 2015
Gary M. Roberts

Gibson, Dunn & Crutcher LLP

333 South Grand Avenue

Los Angeles, CA  90071‑3197

Re:  Your Request for Informal Assistance

        Our File No. I‑96‑220

Dear Mr. Roberts:

You have requested advice on behalf of Gibson, Dunn & Crutcher (the "firm") concerning the lobbying disclosure provisions of the Political Reform Act (the "Act").
  Because your inquiry is general in nature and you have not identified your client, we are treating your letter as a request for informal assistance pursuant to Regulation 18329(c).
  

QUESTION
You have asked whether a written comment filed with the Office of Administrative Law ("OAL"), in connection with emergency regulations adopted by the California Department of Transportation 

("CalTrans"), would constitute lobbying under the Act.

CONCLUSION

An attempt to influence of OAL in its review of emergency regulations does constitute lobbying under the Act.  

FACTS
The firm has been monitoring the adoption of an emergency regulation by CalTrans concerning outdoor advertising.  If the emergency regulation is submitted to OAL for approval, the firm will review the submission and, if appropriate, file written comments with OAL opposing the emergency adoption as provided by Title 1, California Code of Regulations, section 55.  

ANALYSIS
One of the purposes of the Act is to ensure that activities of lobbyists are regulated and disclosed in order that improper influences will not be directed at public officials.  (Section 81002, subd. (b).)  To accomplish this purpose, the Act requires individuals and entities that meet certain thresholds to report expenditures and activities in connection with attempting to influence state legislative or administrative action.  (Sections 86100–86118.)

A lobbyist is “a person who, for compensation, engages in direct communication, other than administrative testimony,
 with a qualified official for the purpose of influencing legislative or administrative action.”  (Regulation 18239 subd. (a).)  "Administrative action" is defined in section 82002 to mean:

“[T]he proposal, drafting, development, consideration, amendment, enact​ment or defeat by any state agency of any rule, regulation or other action in any rate‑making proceeding or any quasi‑legislative proceeding, which shall include any proceeding governed by Chapter 3.5 (commencing with Section 11340) of Part 1 of Division 3 of Title 2.”

In order to be considered "administrative action," a proceeding of a state agency that is not a rate‑making proceeding must result in a rule or regulation, or otherwise be a quasi‑legislative proceeding.  

In making a determination whether a particular proceeding is quasi‑legislative and might fall within the scope of the lobbying laws, the Commission considers several factors.  Quasi‑judicial proceedings generally determine the rights of specific parties, or apply existing law to specific facts, while quasi‑legislative proceedings involve adoption of rules of general application that will apply primarily to future situations.  (See In re Curiel (1983) 8 FPPC Ops. 1; see also In re Evans (1978) 4 FPPC Ops. 84; In re Leonard (1976) 2 FPPC Ops. 54; Abbott Advice Letter, No. A‑88‑164; Teitelbaum Advice Letter, No. A‑86‑277.)  The Commission has also adopted a regulation that expressly excludes certain types of proceedings from the definition of "quasi‑ legislative proceeding."  

   “(a)  A proceeding of a state agency is not a quasi‑legislative proceeding for the purposes of Government Code Section 82002 if it is any of the following:

***

   “(7)  A proceeding involving the issuance of a legal opinion.”  (Regula​tion 18202.)

Pursuant to the rulemaking provisions of the Administrative Procedure Act (“APA”), OAL must review and approve regulations promulgated by most state agencies before they take effect.  OAL reviews each regulation for compliance with substantive standards (necessity, authority, clarity, consistency, reference, and nonduplication) and well as procedural mandates (e.g., adequate notice and opportunity for a hearing).  When reviewing an emergency regulation (one that has not gone through the normal adoption process), the APA mandates that OAL consider, inter alia, whether the regulation is necessary for the immediate preservation of the public peace, health and safety, or general welfare.  (Gov. Code § 11349.6, subd. (b).)  During this 10-day review period, OAL accepts public comments submitted in accordance with section 55 of its regulations.  (1 Cal. Code Regs. § 55.)  The public may comment on the compliance of the regulation with the substantive standards, on certain procedural matters, and on whether the finding of emergency is valid.  The person commenting must also submit the comment to the adopting agency, which may file a rebuttal with OAL.  (Id.)

The review of emergency regulations by OAL constitutes but one step in the quasi-legislative process for a state agency; therefore, one could argue logically that it falls within the definition of "administrative action" in section 82002.  This conclusion is, of course, subject to debate.  No court has ever commented on the nature of OAL’s review role in the terms of whether it is a quasi-legislative function, an adjudicatory function, or perhaps a hybrid.  In the absence of any authority to the contrary, it seems much more reasonable to conclude that OAL’s review is part of the normal rulemaking process in California that results in rules of general application.  Therefore, an attempt to influence OAL’s decisions constitutes reportable lobbying, absent some exception.
  You have cited two exceptions you believe may apply.

First, you contend that the submission of written comments to OAL contemplates the issuance of a legal opinion by OAL and, therefore, is not a quasi‑legislative proceeding under the Act.  However, this argument fails simply because OAL does not issue a legal opinion when it reviews an emergency regulation.  It either files the regulation with the Secretary of State or it does not.    

You also suggest that this activity could fall within the spirit, if not the letter, of the "administrative testimony" exception to direct communication contained in Regulation 18239, subdivision (d).  However, OAL's review does not take place in an open public hearing for which public notice is given.  Therefore, this exception is not applicable.

If you have questions concerning this letter, please contact us at (916) 322‑5660.

Sincerely,

Steven G. Churchwell

General Counsel
�  Government Code sections 81000–91015.  Commission regulations are set forth in Title 2, sections 18000–18995 of the California Code of Regulations.


�  Informal assistance does not provde the requestor with the immunity provided by an opinion or formal written advice.  (Section 83114; Regulation 18329(c)(3).)


�  “Administrative testimony” is defined in Regulation 18239(d) to include written submissions that become part of the record of a noticed, public hearing of a state agency where a transcript is made. 


�  A call to the Office of the Secretary of State revealed that at least 15 lobbying firms or individual lobbyists are currently registered as lobbying OAL.





