August 23, 1996

Helen Fisicaro

490 D Street

Colma, CA 94014

Re: Your Request for Advice 

Our File No. A-96-230

Dear Ms. Fisicaro:

This is in response to your request for advice on behalf of yourself, Dennis Fisicaro, Phil turn, and Fro Vallerga, councilmembers of the City of Colma, regarding the “mass mailing” provisions of the Political Reform Act (the “Act”).

QUESTION
If a city newsletter does not include a city councilmember's photograph or signature, or reference the elected officer, may a city newsletter include an article obtained from the Internet for purposes of the “mass mailing” restrictions under the Act?

CONCLUSION
Provided the city newsletter does not make any reference to the elected officer, or “feature” him or her by including a photograph or signature, or single out the elected officer by the manner of display of his or her name or office in the layout of the newsletter, the city newsletter may include the article in the publication.

FACTS
“Christmas in April” is a national volunteer community-based project dedicated to helping low-income, elderly, and disabled
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people by repairing and renovating their homes as well as nonprofit facilities that benefit underprivileged populations.

This annual program brings volunteers and beneficiaries together in the tradition of an old-fashioned "barn-raising."  All hands-on work takes place in April, with the project culminating in an all-out, one-day effort by both skilled and non-skilled volunteers to complete the renovations.

On April 27, 1996, the Mid-Peninsula Chapter of "Christmas in April" program sponsored work on the home of Dorothy Larkin, a resident of the Town of Colma.  Prior to April 1996, and continuing to the present, you, Dennis Fisicaro, Phil Lum, and Fro Vallerga were members of the city council of the Town of Colma.  You and Fro Vallerga were the two Volunteer Coordinators who coordinated the work at Mrs. Larkin's home.  Dennis Fisicaro was the House Captain for the Larkin home.  He was in charge of assigning volunteers to different crews, e.g., landscaping, clean-up, painting, etc.  Phil Lum was one of more than 40 volunteers who worked on Mrs. Larkin's house.

The Town of Colma has a population of approximately 1,100 with about 500 registered voters.  The town publishes a monthly newsletter which is mailed to approximately 300 addresses in the town, including some businesses.  Typically, there are articles about current matters of local interest, such as the award of a bid for a recreation center; a log of police calls; a report of actions taken at the last city council meeting; recognition of residents for accomplishments, such as honor roll, sports awards, new baby, etc; and the agenda for the next meeting.

At the request of Dorothy Larkin, you drafted a proposed article for the newsletter, entitled “Christmas in April * Mid-Peninsula Comes to Colma.”  The article generally describes the work on Mrs. Larkin's home and names many of the volunteers who worked there, including the city councilmembers who participated in the program as volunteers.  The article quotes Mrs. Larkin as saying, "Even though I didn't know half of you that worked so hard on Christmas in April, I want to say thank you to each and everyone of you and especially those who put it all together."

The article contains a group photograph of the 40-plus volunteers surrounding Mrs. Larkin in front of her house. Included in the photograph are the four council members who worked on Mrs. Larkin's home.

You believe that only those volunteers who worked on Mrs. Larkin's home, and maybe those who attend city council meetings (less than 100 people) would know the respective roles of Fro Vallerga and yourself as the volunteer coordinators, of Dennis Fisicaro as the House Captain, and of Phil Lum as one of the volunteers without title.
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ANALYSIS
Mass Mailings
Section 89001 prohibits mass mailings sent at public expense.  A "mass mailing" consists of over two hundred substantially similar pieces of mail.  (Section 82041.5.)
  A mass mailing is "sent at public expense" if any of the cost of design, production, printing or distribution, is paid for with public moneys. (Regulation 18901(a).)  For purposes at Section 89001, the city newsletter constitutes a mass mailing sent at public expense because the cost of design, production, printing and distribution is paid for with public moneys.

Regulation 18901 interprets this provision and provides:

(a)  Except as provided in subdivision (b), a mailing is prohibited by Section 89001 if all of the following criteria are met:

(1)  Any item sent is delivered, by any means, to the recipient at his or her residence, place of employment or business, or post office box.  For purposes of this subdivision (a) (1), the item delivered to the recipient must be a tangible item, such as a videotape, record, or button, or a written document.

(2)  The item sent either:

(A)  Features an elected officer affiliated with the agency which produces or sends the mailing, or

(B)  Includes the name, office, photograph, or other reference to an elected officer affiliated with the agency which produces or sends the mailing, and is prepared or sent in cooperation, consultation, coordination, or concert with the elected officer.

�  Government Code Sections 81000-91015.  Commission regulations appear at Title 2, Sections 18000-18995 of the California Code of Regulations.


�  According to our telephone conversation of August 6, 1996, the newsletter is distributed to more than 200 persons in any one month.





