September 12, 1996

Barbara J. Anderson

Deputy City Attorney

City of Stockton

425 North El Dorado Street

Stockton, CA  95202

Re:
Your Request for Informal Assistance 

Our File No. I-96-231

Dear Ms. Anderson:

This is in response to your request for informal assistance on behalf of a redevelopment commission regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  Please note that informal assistance does not provide the requestor with the immunity provided by an opinion or formal written advice.  (Section 83114; Regulation 18329(0).)

QUESTION
May members of a redevelopment commission who are real estate brokers participate in a governmental decision concerning the payment of brokers tees by the commission?

CONCLUSION
The commissioners may not participate in the decision if their investments or any other sources of income to them will be materially affected by the decision.

FACTS
The redevelopment commission, an advisory body to the redevelopment agency and appointed by the city council, wishes to consider whether to recommend adoption by the redevelopment agency of a general policy concerning the payment of brokers fees.  The policy to be considered would obligate the redevelopment agency to
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pay brokers fees to any broker who facilitates the sale of agency-owned real property in enumerated commercial real estate transactions upon the broker's performance of specific services.

In general, the policy would establ~h criteria for the broker to qualify for payment of the fees and set formulae for determining the amount of the fees.  The redevelopment agency would pay any licensed broker who introduced a developer to designated agency staff upon culmination of either a sale or lease transaction between the agency and the developer, facilitated by the broker and finally authorized by the agency.  The redevelopment agency would also expressly authorize payment of the fees upon recommendation by the redevelopment commission.  Specific services to be provided by the broker to qualify for the fee would be enumerated in the policy.

The redevelopment commission consists of seven members.  Three members of the commission currently are active, licensed real estate brokers.  During a phone conversation, you stated that two of the commissioners are principals in real estate brokerage firms and that the third commissioner is employed by a real estate brokerage firm as a licensed broker.  These broker members specialize in either residential or commercial sales.  It is anticipated that the policy would address only commercial real estate transactions.  The broker members seek a determination whether a conflict of interest exists that would disqualify them from participating in the deliberation and recommendation of adoption of the proposed policy.

ANALYSIS
Section 87100 prohibits public officials from making, participating in, or using their official position to influence a governmental decision in which they know or have reason to know they have a financial interest.

Conflict of Interest
An official has a financial interest in a governmental decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, or on a member of the official's immediate family, or on:

(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($l,000) or more.
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(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to received by or promised to the public official within 12 months prior to the time when the decision is made.

(d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.

(Section 87103(a), (c),(d).)

You have not provided specific facts concerning the financial interests of each of the three commissioners.  However, during a phone conversation, you stated that two of the commissioners are principals in real estate brokerage firms.  It appears then that the brokerage firms are both investments and sources of income to the principal brokers.  You further stated that one commissioner is employed by a real estate brokerage firm as a licensed broker.  Thus, the brokerage firm is probably a source of income to the employee broker.

You did not provide facts indicating whether the brokerage firms were the only sources of income to the commissioners.  For public officials who receive commission income for services rendered as a real estate broker, subdivision (c) (2) of Regulation 18704.3 attributes the source of that income to:

�  Government Code Sections 81000-91015.  Commission regulations appear at Title 2, Sections 18000-18995 of the California Code of Regulations.


�  The term “investment” means any financial interest in or security issued by a business entity, including but not limited to common stock, preferred stock, rights, warrants, options, debt instruments and any partnership or other ownership interest owned directly, indirectly or beneficially by the public official, or his or her immediate family.





