                                                                January 10, 1997

Barbara J. Anderson

Deputy City Attorney  

City of Stockton

425 North El Dorado Street

Stockton, CA 95202

 Re:  Your Request for Advice

         Our File No. A-96-231a
Dear Ms. Anderson:

This letter is in response to your request for advice on behalf of Redevelopment Commissioners John Bevanda, Mel Ratto and Kathryn Rousek regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
 

We received your request for advice on July 23, 1996.  Instead of providing formal written advice, we provided informal assistance to you pursuant to Regulation 18329(b)(2).  (Anderson Advice Letter, No. I-96-231.)  After receiving informal assistance, you requested formal advice on September 23, 1996.  We requested additional information from you in order to issue a formal advice letter.  You provided the additional information on November 18, 1996.

Please note that nothing in this letter should be construed to evaluate any conduct that has already taken place.  In addition, this letter is based on the facts presented to us.  The Commission does not act as the finder of fact in providing advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)

QUESTION
May Commissioners Bevanda, Ratto and Rousek who are real estate brokers participate in a redevelopment commission decision concerning the payment of brokerage fees by the commission?
CONCLUSION
The commissioners may not participate in the decision if their investments or sources of income will be materially affected by the decision.

FACTS
The redevelopment commission, an advisory body to the redevelopment agency and appointed by the city council, wishes to consider whether to recommend adoption by the redevelopment agency of a general policy concerning the payment of brokers’ fees.  The policy to be considered would obligate the redevelopment agency to pay brokers’ fees to any broker who facilitates the sale of agency-owned real property in enumerated commercial real estate transactions upon the broker’s performance of specific services.

In general, the policy would establish criteria for the broker to qualify for payment of the fees and set formulae for determining the amount of the fees.  The redevelopment agency would pay any licensed broker who introduced a developer to designated agency staff upon culmination of either a sale or lease transaction between the agency and the developer, facilitated by the broker and finally authorized by the agency.  The redevelopment agency would also expressly authorize payment of the fees upon recommendation by the redevelopment commission.  Specific services to be provided by the broker to qualify for the fee would be enumerated in the policy.

The redevelopment commission consists of seven members.  Three members of the commission currently are active, licensed real estate brokers.  Commissioner Bevanda owns a small brokerage firm, The Bevanda Company, which is a sole proprietorship.  Neither he nor his firm have existing contracts with the redevelopment agency.  Commissioner Ratto also owns a small brokerage firm, Mel Ratto and Associates, which is also a sole proprietorship.  Neither he nor his firm have existing contracts with the redevelopment agency.

Commissioner Rousek works for a brokerage firm, Grubb & Ellis Company, as a broker and a sales manager.  Grubb & Ellis Company is a corporation that is listed on the New York Stock Exchange.  Commissioner Rousek receives commission and has override over other agents’ commissions.  Grubb & Ellis Company has existing contracts with the redevelopment agency that may be affected by the new fee policy.

ANALYSIS
     
Section 87100 prohibits public officials from making, participating in, or using their official position to influence a governmental decision in which they know or have reason to know they have a financial interest.

An official has a financial interest in a governmental decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, or on a member of the official’s immediate family, or on:

(a) Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.


* * *

(c) Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.

(d) Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.


* * *

For purposes of this section, indirect investment or interest means any investment or interest owned by the spouse or dependent child of a public official, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official’s agents, spouse, and dependent children own directly, indirectly, or beneficially a 10-percent interest or greater.

(Section 87103(a), (c) and (d).)

FINANCIAL INTERESTS
(1) The Bevanda Company is both an investment of and a source of income to Commissioner Bevanda.  (Section 87103(a), (c).)  In addition, as owner of the business, the commissioner also has an economic interest on the basis of 87103(d).

(2) Mel Ratto and Associates is both an investment of and a source of income to Commissioner Ratto.  (Section 87103(a), (c).)  In addition, as owner of the business, the commissioner also has an economic interest on the basis of 87103(d).

(3) Commissioner Rousek is an employee of and holds a position of management with Grubb & Ellis Company.  (Section 87103(d).)  In addition, Grubb & Ellis Company is a source of income to Commissioner Rousek.  (Section 87103(c).)

The broker commissioners may have other sources of income.  For public officials who receive commission income for services rendered as a real estate broker, Regulation 18704.3(c)(2) attributes the source of that income to:

(A) The person the broker represents in the transaction;

(B) If the broker receives a commission from a transaction conducted by an agent working under the broker’s auspices, the person represented by the agent.

(C) Any brokerage business entity through which the broker conducts business; and

(D) Any person who receives a finder’s or other referral fee for referring a party to the transaction, or who makes a referral pursuant to a contract with the broker.

Accordingly, the broker commissioners may not make, participate in making, or attempt to use their official position to influence a governmental decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on a person or business that is an economic interest to the commissioners.

FORESEEABILITY
Whether the financial consequences of a decision are reasonably foreseeable at the time a governmental decision is made depends on the facts of each particular case.  An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required.  However, if an effect is only a mere possibility, it is not considered to be reasonably foreseeable.  (Smith v. Superior Court (1994) 31 Cal.App.4th 205; In re Thorner (1975) 1 FPPC Ops. 198.)

You indicated that Commissioner Rousek’s employer, Grubb & Ellis Company, has existing contracts with the redevelopment agency that may be affected by the new fee policy.  Clearly, where a brokerage firm has an existing contract with a governmental agency, a governmental decision by the agency will foreseeably affect the brokerage firm if the decision will affect the contract between the firm and the agency.  (Caviglia Advice Letter, No. I-94-209.)

You also indicated that the brokerage firms owned by Commissioners Bevanda and Ratto do not have any existing contracts with the redevelopment agency at the present time.  However, even where a brokerage firm does not have an existing contract with the agency, it is still foreseeable that the brokerage firm will be financially affected if there is a high probability that the firm will contract or bid on a contract with the agency in the future.  (Caviglia, supra.)

MATERIALITY
To determine whether the effect of a governmental decision is material, it must first be determined whether the official’s financial interest is directly or indirectly involved in the decision.  (Regulation 18702(a)(3).)  If the official’s financial interest is directly involved in the decision, then the effect of the decision is deemed material.  (Regulation 18702.1.)

Direct Effect

Regulation 18702.1(b) provides that a person or business entity is directly involved in a decision before an official’s agency when that person or entity, either personally or by an agent:

(1) Initiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request or;

(2) Is a named party in, or is the subject of, the proceeding concerning the decision before the official or the official’s agency.

(3) A person or business entity is the subject of a proceeding if a decision involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with, the subject person or business entity.  

You indicated that Commissioner Rousek’s source of income, Grubb & Ellis Company, has existing contracts with the redevelopment agency that may be affected by the new fee policy.  The new fee policy may have a direct effect upon Grubb & Ellis Company if the decision implementing the policy involves the issuance, renewal, approval, denial or revocation of the existing contracts between Grubb & Ellis Company and the redevelopment agency.  If there is a direct effect, then the decision will be deemed material and Commissioner Rousek must disqualify herself.

Indirect Effect
The new fee policy may have an indirect material effect upon the financial interests of Commissioners Bevanda and Ratto.  You indicated that Commissioners Bevanda and Ratto both own small brokerage firms.  When an official has an economic interest in a small business entity indirectly involved in a governmental decision, the appropriate standard for determining materiality is set forth in Regulation 18702.2(g) which provides that a decision will have a material effect upon a small business entity if:

(1)  The decision will result in an increase or decrease in the gross revenues for a fiscal year of $10,000 or more; or

(2) The decision will result in the business entity incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $2,500 or more; or

(3) The decision will result in an increase or decrease in the value of assets or liabilities of $10,000 or more.

The new fee policy may also have a material indirect effect upon the financial interests of Commissioner Rousek.  Grubb & Ellis Company, a source of income to Commissioner Rousek, is listed in on the New York Stock Exchange.  The appropriate standard for determining materiality is Regulation 18702.2(a) (copy enclosed) which provides that the decision will have a material effect on a business entity listed on the New York Stock Exchange if:

(1) The decision will result in an increase or decrease to the gross revenues for a fiscal year of $250,000 or more, except in the case on any business entity listed in the most recently published Fortune Magazine Directory of the 1,000 largest U.S. corporations in which case the increase or decrease in gross revenues must be $1,000,000 or more; or

(2) The decision will result in the business entity incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $100,000 or more, except in the case of any business entity listed in the most recently published Fortune Magazine Directory of the 1,000 largest U.S.  corporations, in which case the increase or decrease in expenses must be $250,000 or more; or

(3) The decision will result in an increase or decrease in the value of assets or liabilities of $250,000 or more; except in the case of any business entity listed in the most recently published Fortune Magazine Directory of the 1000 largest U.S.  corporations in which case the increase or decrease in assets or liabilities must be $1,000,000 or more.

To determine whether the new fee policy will have an indirect effect upon the brokerage firms, the commissioners must assess the potential effect of the policy by applying the standards 

set forth above.  Among the factors they should consider in making this evaluation is whether the decision will result in increased or decreased commissions to their firms.  If the commissioners determine that the effect of the new fee policy will be material, they must disqualify themselves from participating in the decision concerning the new fee policy.

PUBLIC GENERALLY EXCEPTION
If the commissioners find they have a conflict of interest in the decision concerning the new brokers’ fee policy, they may still participate if the public generally exception applies.  The public generally exception applies to appointed members of boards and commissions if the members are appointed to represent a specific economic interest and all of the following apply:

(1) The statute, ordinance, or other provision of law which creates or authorizes the creation of the board or commission contains a finding and declaration that the persons appointed to the board or commission are appointed to represent and further the interests of the specific economic interest.

(2) The member is required to have the economic interest the member represents.

(3)  The board’s or commission’s decision does not have a material financial effect on any other economic interest held by the member, other than the economic interest the member was appointed to represent.

(4) The decision of the board or commission will financially affect the member’s economic interest in a manner that is substantially the same or proportionately the same as the decision will financially affect a significant segment of the persons the member was appointed to represent.

(Regulation 18703.3.)

(Copy enclosed.)

Accordingly, if the commissioners were appointed to represent the interests of real estate brokers and all of the requirements of Section 18703.3 are met, the public generally exception would apply.  However, you have provided no information indicating the exception is applicable.

If you have further questions regarding this matter, please contact me at (916) 322-5660.

Sincerely,

Steven G. Churchwell

General Counsel

By:   Julia Butcher

        Graduate Assistant, Legal Division

�  Government Code sections 81000 - 91015.  Commission regulations appear at title 2, sections 18000 - 18995, of the California Code of Regulations. 


�  The term “investment” means any financial interest in or security issued by a business entity, including but not limited to common stock, preferred stock, rights, warrants, options, debt instruments and any partnership or other ownership interest owned directly, indirectly or beneficially by the public official, or his or her immediate family.





