September 20, 1996

Mr. James M. Underwood

Office of the County Counsel

County of Shasta

1815 Yuba Street, Suite 3

Redding, California  96001

Re:
Your Request for Advice 

Our File No. A-96-234

Dear Mr. Underwood:

This is in response to your request for advice regarding Mayor Debra Duryee's duties and responsibilities under the conflict-of-interest provisions of the Political Reform Act (the “Act”).
   The City Selection Committee of Shasta County, including Mayor Duryee, asked your office to obtain a legal opinion from the Commission relating to a potential appointment of Mayor Duryee to the Shasta County Regional Transportation Agency and the resulting decisions that she would be asked to participate in.

QUESTION
May Mayor Duryee, if appointed by the City Selection Committee to the Shasta County Regional Transportation Planning Agency, make funding decisions that affect a joint powers transportation agency coordinated by her spouse and that fund a substantial portion of her spouse's salary?

CONCLUSION
Yes.  Mayor Duryee may make such funding decisions as long as the decision does not:  (1) result in the hiring, firing, promoting, demoting, or disciplining of her spouse; (2) or set a salary for her spouse that is different from salaries paid to other employees of the spouse's agency in the same job classification or position.
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FACTS
The Shasta County Regional Transportation Planning Agency (“RTPA”) is a public entity established by statute.  (Government Code Section 29535.)  It is composed of three members appointed by the Shasta County Board of Supervisors, three members appointed by the City Selection Committee, and one member representing, collectively, the other transit operators in Shasta County.  In addition to Board of Supervisor appointments, the mayors of the three cities in the county, including the City of Shasta Lake, meet and make appointments pursuant to Government Code Section 50270.  Additionally, the Redding Area Bus Authority (“RABA”), the sole public agency transit operator in the county, appoints one RTPA governing board member.  The Shasta County Clerk of the Board of Supervisors serves as the City Selection Committee's Clerk.

The RTPA is a transportation planning, projects and operations funding agency.  It locally administers and oversees implementation of the Transportation Development Act (“TDA”).  (Public Utilities Code Section 99200 et seq.)  As a result, transit operators and transit service claimants, including Shasta County, the three cities and RABA, annually file claims with the RTPA for the purpose of obtaining funding for local public transportation, streets and roads, and other authorized projects.

RABA is a joint powers authority (“JPA”) governed by a five-person board composed of four elected officials appointed from the Redding City Council and one member appointed by the Shasta County Board of Supervisors.  In accordance with the JPA agreement, the City of Redding provides staff support and manages the ongoing affairs of RABA.  The function is administered by the city's Department of Public works, with day-to-day management responsibilities primarily assigned to the City of Redding Transportation Coordinator.  The city employee in that position, Mr. Ray Duryee, is Mayor Duryee's spouse.  All costs associated with the city's management of RABA affairs, including all staff costs incurred, are recovered annually by the City of Redding from funds that have been approved by the RTPA for use by RABA.

Of the approximately $3,111,000 annual RABA operating budget managed by the City of Redding by terms of the JPA agreement for fiscal year 1996/97, approximately $2,468,000 will be obtained by the transit operator from RTPA funding allocation decisions and its resulting claim approvals.  A majority of the city's total employer costs associated with Mr. Duryee's employment are ultimately funded through TDA allocations claimed for use by RABA and approved by the RTPA governing board.  The city's reimbursable overhead costs associated with RABA administration and management are expected to amount to approximately $448,000 in fiscal year 1996/97.  This includes approximately ninety percent of the city's projected salary and benefits expenditure attributable to Mr. Duryse's RABA management services.  During a phone
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conversation, you indicated that the remaining ten percent of the city's costs associated with Mr. Duryee's employment are funded by various federal and state grants to the city that are not funneled through RTPA.

APPLICABLE LAW
General Rule
Section 87100 of the Act prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.

A public official makes a governmental decision when the official, acting within his or her authority, votes, appoints, obligates the agency to a course of action, enters into a contract on behalf of the agency, or takes no action where there is no conflict of interest.  (Regulation 18700(b).)  Your letter provides that Mayor Duryee, if appointed, will be asked to approve and amend TDA funding allocations and claims for Shasta County and the City of Redding in order to fund RABA operations and administration.  In addition, she will occasionally be asked to make decisions affecting other sources of funding to be used by the City of Redding and RABA for transportation planning, public transportation, streets and roads projects, and administration thereof.  Thus, Mayor Duryee will be making governmental decisions for purposes of the conflict-of-interest provisions of the Act.

Financial Interests
Section 87103 specifies that a public official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official or a member of his or her immediate family or on:

“(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.” (Section 87103(c).)

Whether the financial consequences of a decision are reasonably foreseeable at the time a governmental decision is made depends on the facts of each particular decision.  An effect is considered reasonably foreseeable it there is a substantial
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likelihood that it will occur.  Certainty is not required.  However, if an effect is only a mere possibility, it is not reasonably foreseeable.  (Smith v. Superior Court (1994) 31 Cal.App.4th. 205; In re Thorner (1975) 1 FPPC Ops. 198.)

The Commission has adopted different guidelines to determine whether an effect is material, depending on the specific circumstances of each decision.  Where a source of income to the official is directly before the official's agency,
 the effect of the decision is deemed material and disqualification is required. (Regulation 18702.1(a).)

DISCUSSION
The Act provides that the income of an individual also includes any community property interest in the income of a spouse.  (Section 82030.)  Thus, if any person or entity will be a source of income to Mayor Duryee of $250 or more, or to her spouse of $500 or more (making her community property interest $250) the source of income will be a potentially disqualifying economic interest for 12 months.

You stated that Mr. Duryee is a city employee and that approximately ninety percent of his salary and benefits costs, as the City of Redding Transportation Coordinator, is derived from claims submitted by Shasta County and the City of Redding to the RTPA.  Presumably, Mr. Duryee receives more than $500 from the city.  However, salary from a local government agency is expressly exempted from the definition of “income” for purposes of the Act. (Section 82030(b)(2).)  Thus, the salary Mr. Duryee receives from the city will not create a conflict of interest for Mayor Duryee with respect to decisions affecting the the city.  (Section 87103 (c)

A conflict of interest may still exist where a decision will result in Mayor Duryee's personal expenses, income, assets, or liabilities increasing or decreasing by $250 in a 12-month period, irrespective of the source of income.  (Regulation 18702.1(a) (4).)
  Notwithstanding Regulation 18702.1(a) (4),
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Regulation 18702.1(c) (l) provides that an official does not have to disqualify himself or herself from a governmental decision if:

“(1)  The decision only affects the salary, per diem, or reimbursement for expenses the official or his or her spouse receives from a state or local government agency. This subdivision does not apply to decisions to hire, fire, promote, demote or discipline an official's spouse, or to set a salary for an official's spouse that is different from salaries paid to other employees of the spouse's agency in the same job classification or position.” (Emphasis added.)

Thus, Mayor Duryee could not participate in RTPA decisions that would result in a promotion or demotion for Mr. Duryee, or in decisions to hire, fire, discipline or set a salary for him that is different from salaries paid to other city employees in the same job classification or position.

If appointed to the governing board of the RTPA, Mayor Duryee will participate in making funding decisions that affect PABA.  If these funding decisions will affect Mr. Duryee's status as Transportation Coordinator, Mayor Duryee will be disqualified from participating in those decisions.  Similarly, if the funding decisions will result in a promotion or demotion for Mr. Duryee, or if Mr. Duryee were to be fired from his position as a result of these decisions, Mayor Duryee will be disqualified from participating in these decisions.  (Galston Advice Letter, No. I-92-343.)  (Copy enclosed.)

In the past, we considered the decision to eliminate a city department which employs the spouse of a public official to be a decision to fire the official's spouse pursuant to Regulation 18702.1(c).  (Shreiber Advice Letter, No. A-88-459.)  (Copy enclosed.) Thus, if an RTPA decision will result in the elimination of RABA, the exception in Regulation 18702.1(c) (1) would not apply and Mayor Duryee will be disqualified from participating in the decision.

Public Generally Exception
The public generally exception applies when the effect of a governmental decision on a public official's financial interests is indistinguishable from its effect on the public generally. (Regulation 18703(a).)  To be indistinguishable, the governmental decision must affect the official's financial interest in substantially the same manner as it will affect a significant segment of the jurisdiction of the official's agency.  (Regulation 18703 (a) (1) (D).)  This exception would not apply in this case because if Mayor Duryee is disqualified from participating in RTPA
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decisions, it would be because the decision resulted in the hiring, firing, promotion, demotion, or discipline of Mr. Duryee.  Thus, the effect of such a decision on Mr. Duryee would be distinguishable from the effect on the public generally.

I trust this letter has addressed your concerns regarding the appointment of Mayor Duryee to the RTPA.  If you have any further questions regarding this matter, please contact me at (916) 322-5660.

Sincerely,

Steven C. Churchwell 

General Counsel

By:
Julia Butcher

Graduate Student Assistant,

Legal Division

�  Government Code Sections 81000-91015.  Commission regulations appear at Title 2, Section 18000-18995 of the California Code of Regulations.


�  A source of income is directly before an agency when the source:  (1) initiates the proceeding, (2) is a named party in the proceeding, or (3) is the subject of a proceeding where the decision involves the approval or denial of an entitlement to the subject person or entity.  (Regulation 18702.1(b).)





�  This provision contemplates even increases and decreases to income received from a local government agency as being potentially disqualifying.  (Campbell Advice Letter, No. A-94-


002.)





