

April 24, 1997

Barbara J. Anderson

Deputy City Attorney

City of Stockton

425 North El Dorado Street

Stockton, California  95202



Re:  Your Request for Advice




Our File No. A-96-241

Dear Ms. Anderson:


This is in response to your request for advice on behalf of Gary Podesto, the Mayor of the City of Stockton, regarding the conflict-of-interest provisions of the Political Reform Act (the "Act").  


When you initially requested advice, Mr. Podesto was the mayor-elect of the city and was going to be an investor in a particular business, which would be affected by a governmental decision he would later be involved in when he assumed office.

On September 12, 1996, I informed you that as an "elected officer" (Section 82020), Mr. Podesto is subject to the conflict-of-interest provisions of the Act.  You subsequently informed me that Mr. Podesto did not invest in the business and you are now requesting advice based on new facts.  You have sent us several subsequent letters to clarify the facts of this situation, with the most recent being your letter of March 5, 1997.


Please note that we do not advise on any past conduct and can only advise prospectively.  In addition, our advice is limited only to the provisions of the Act.  There may also be issues under Government Code Section 1090, which is not within our jurisdiction.

QUESTION


May Mayor Podesto participate
in the Redevelopment Agency decision to approve the Development and Disposition Agreement, which would provide for the sale of Agency property to PGP CHILD CARE,LLC? 

CONCLUSION


Mayor Podesto may not participate in the decision to approve the Development and Disposition Agreement because a source of income to him is directly involved in the decision.

FACTS


Mayor Gary Podesto was sworn in and assumed office in early January 1997. The city council also sits as the Redevelopment Agency ("Agency"), with the mayor holding the position of chairperson of the Agency.


One of the projects under consideration within the Central Stockton Redevelopment Project Area is the construction of a

24-hour per day, full service daycare center.  The Agency is currently in negotiations with a local daycare provider and its private financial backers to determine the terms of a Development and Disposition Agreement ("DDA").  The proposed structure of the DDA would provide for the Agency to transfer Agency-owned property to the developer for construction and operation of the center.  The only current contractual relationship between the Agency and the developer is an exclusive negotiating rights agreement that provides that the Agency will not negotiate with any other prospective purchaser for the subject parcel and the developer will not negotiate with another owner for property acquisition for this project.


PGP CHILD CARE,LLC, a California limited liability company, ("LLC") is the developer of the proposed redevelopment project, Bottoms Up Child Care.  The LLC initially proposed financial participation by then Mayor-Elect Podesto.  That structure has been modified to provide that the mayor's adult children will be the investors.  The source of the funds to be invested in the LLC is the property of the children, from the distribution of the sale and winding down of business of one or more S-corporations, Dodie, Inc., and/or P.O., Inc., which has been formally dissolved.  Dodie, Inc., is in the process of winding down business and is no longer doing business.  After taxes are paid, the corporation will be formally dissolved.


The mayor will receive the balance of any funds remaining from the winding down of Dodie, Inc., and is the sole remaining shareholder.  He does not receive income from the corporation.


There are currently two partners involved in the LLC:  Fred and Carol Gassner, who made a financial investment, and Michael and Annemarie Platt, who have proposed and organized the project and will be in charge of daily operations and management of the childcare center.  The mayor made a $10,000 loan to the Platts, which has not been repaid.  The funds were to be used to pay fees associated with the design of the project.  


The following information pertains to the financial relationships between the mayor and his adult children, each of whom may be an investor in the proposed project:


(a)  A loan was made to one child by the mayor, a portion of which is anticipated to be repaid upon the refinancing of an obligation related to construction on certain real property owned by that child.


(b)  Another child is currently a university student who receives financial assistance for living and school expenses from the mayor.


(c)  The third child also receives some degree of financial assistance in the form of living largely rent free in a home being purchased by the mayor.


Each adult child has invested a sum of money in a fund ("fund"); the source of the invested money was from the distribution of proceeds of the two corporations named above.  In order to actually invest the proposed cash amount in the LLC, it may be necessary to borrow against the fund.  In such event, the Mayor and/or his spouse may co-sign the loan application for one or more of the adult children.  The proceeds would then be invested in the LLC.

ANALYSIS


The Act prohibits a public official from making, participating in, or using his or her official position to influence a governmental decision in which he or she knows or has reason to know he or she has a financial interest.  (Section 87100.)  A public official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official or a member of his immediate family or on: 


(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1000) or more.


(b)  Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1000) or more.


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.


(d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.






(Section 87103(a)-(d).)


As the Mayor and Chairperson of the Agency, Mr. Podesto may not participate in a decision if it is reasonably foreseeable that the decision will have a material financial effect on any business entity in which he has an interest of $1,000 or more or on any source of income of $250 or more.  (Sections 87103(a) and (c).)  


Section 82030(a) defines income as:

...a payment received, including but not limited to any salary, wage, advance, dividend, interest, rent, proceeds from any sale, gift, including any gift of food or beverage, loan,... (emphasis added). 


Mayor Podesto loaned money to both his adult son and the Platts.  When an official makes a loan to another person, the person/borrower becomes a source of promised income for the full amount of the loan until the loan is repaid.  The borrower remains a source of income for twelve months after full repayment of the loan.   

Foreseeability


The effect of a decision is reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required; however, an effect that is merely a possibility is not reasonably foreseeable.  (Downey Cares v. Downey Community Development Com. (1987) 196 Cal.App.3d 983; In re Thorner 1 FPPC Ops. 198.)


According to your facts, the Agency is negotiating with the Platts, one of the partners of the LLC, to determine the terms of the DDA.  Since it is reasonably foreseeable that Mr. Podesto's source of income will be affected by the DDA, it must be determined if the effect will be material.

Materiality


The Commission has adopted several regulations to determine whether a decision will have a material financial effect.  These regulations contain different standards depending on (1) whether the decision pending before the Agency directly or indirectly affects the official's economic interests and (2) the type of economic interest which will be affected by the decision.  

Mayor's Loan to the Platts


You stated that the Agency is currently in negotiations with the Platts and their private financial backers to determine the terms of a DDA.  The ultimate decision which will be before the Agency is whether to approve the DDA, which would provide for the sale of Agency property to the LLC and development of the childcare project. 
Regulation 18702.1 (copy enclosed) applies if the LLC is directly involved in a decision.  Under subdivision (a) of this regulation, the effect of a decision is material if:


(1)  Source of Income or Gifts - Any person (including a business entity) which has been a source of income to the official of $250 or more, or of gifts of $280 or more, in the preceding 12 months is directly involved in a decision before the official's agency or there is a nexus (as defined in subdivision (d)) between the purpose for which the official receives income and the governmental decision;...

