September 24, 1996

Franklin G. Gumpert

Barkett, Gumpert & Reiner

3620 American River Drive, Suite 215

Sacramento, California  95864-5923

Re:
Your Request for Advice 

Our File No. A-96-245

Dear Mr. Gumpert:

This is in response to your request for advice on behalf of El Dorado County Supervisor Ray Nutting regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).1 Nothing in this letter shall be construed to provide advice on past conduct.

QUESTIONS
(1)  May Supervisor Nutting continue to act with respect to issues on the General Plan, building permits and applications regarding property that is the subject of litigation in which he is a named defendant?

(2)  May Supervisor Nutting act with respect to any decisions regarding the litigation, including status discussions, potential for settlement, and/or any offers to resolve the litigation, where Supervisor Nutting is a defendant in the litigation but has his defense provided, without a reservation of rights, pursuant to an agreement by the public entity to provide a defense to the litigation without charge?

1  Government Code Sections 81000-91015.  Commission regulations appear at Title 2, Sections 18000-18995 of the California Code of Regulations

File No. A-96-245 

Page 2

CONCLUSION
(1)  Supervisor Nutting does not have a financial interest in the litigation because the county of El Dorado has agreed to finance his defense and pay any resulting damages.  Therefore, he may participate in any decision regarding the property that is the subject of the litigation as long as such decisions do nat otherwise materially financially affect any of Supervisor Nutting's other economic interests.

(2)  Supervisor Nutting may participate in decisions regarding the litigation as long as those decisions do not otherwise materially financially affect any of Supervisor Nutting's other economic interests.

FACTS
Raymond Nutting is an elected member of the Board of Supervisors and participated in decisions regarding adoption of the El Dorado County General Plan, which included consideration of the viability of a proposed project calling for development of a multiple family housing project.  Although Supervisor Nutting represents the district of the county in which the property is situated, he has no financial interest in the real property, any adjoining property, or the parties who proposed the project.

Nutting was one of three members of the Board of Supervisors voting 3-2 to approve the county-wide General Plan which provided a land use designation of “Low-Density Residential” for property owned by Enrico Adamo, Sherry Brodeur Adamo, Tony Nanci, and Virginia Nanci.  This decision precluded them from developing a multiple family development.  Three of the parties filed a complaint in court alleging violations of federal civil rights and state laws.

In a telephone conversation on August 26, 1996, you stated that it was your understanding that the plaintiffs had not included a prayer for punitive damages in their complaint.  You also stated that Supervisor Nutting was the only supervisor sued individually by the plaintiffs.  He was sued for acting in his official capacity and the county Board of Supervisors voted, with Supervisor Nutting abstaining, to provide him with a defense.

The Board of Supervisors retained your firm to provide the defense for Supervisor Nutting.  The County of El Dorado is providing the defense and all expenses associated with the defense, including attorney's fees and miscellaneous costs, to Supervisor Nutting.  The County did not retain any reservation of rights.2
2  Please note that this letter is based on the facts you have presented to us.  The Commission does not act as the finder of fact in providing advice.  (In re Oglesby (1975) 1 FPPC Ops. 7l.)
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ANALYSIS
Section 87100 of the Act prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  As a county supervisor of the County of El Dorado, Supervisor Nutting is a public official under the Act.  (Section 82048.)

Section 87103 provides that an official has a financial interest in a decision within the meaning of Section 87100, if it is reasonably foreseeable3 that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official or a member of his or her immediate family or on, among other interests:

(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.

(b)  Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.

(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.

(d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.

Regulation 18702.l(a)(4) clarifies that disqualification is required when a decision will result in the supervisor's personal expenses, income, assets, or liabilities increasing or decreasing by $250.  (Regulation 18702.l(a)(4).)

3  Whether the financial consequences of a decision are reasonably foreseeable at the time a governmental decision is made depends on the facts of each particular case.  An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required.  However, if an effect is only a mere possibility, it is not reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198.)
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A board decision could be disqualifying if it could affect damage award against Supervisor Nutting, because the supervisor potentially liable for $250 or more in damages.  In our advice letter to Donald E. Smith (Advice Letter, No. A-87-305, copy enclosed), however, we advised that where the agency indemnified the official for the defense and payment of all claims and judgments, the official would not have a financial interest and could participate in decisions regarding the lawsuit.  Where the lawsuit challenges the supervisor's conduct in his official capacity and the agency has undertaken the official's defense, such as here, the supervisor will have no financial interest in the decision.4  Since the county has legally determined that Supervisor Nutting was acting in his official capacity and has agreed to represent Supervisor Nutting and pay any damages resulting from the lawsuit, he may participate in decisions regarding the litigation.

You also asked whether Supervisor Nutting may continue to act with respect to issues on the General Plan.  He does not have an ownership or investment interest in the property at issue and we have established that he does not have a financial interest in the pending litigation.  Assuming the decisions regarding the General Plan will not affect any of Supervisor Nutting's other economic interests, he may participate in decisions regarding the property that is the subject of the litigation.

Your request was limited to issues regarding the litigation and the property that is the subject of the litigation.  Please keep in mind that Supervisor Nutting must disqualify himself from any governmental decision that will have a material financial effect on his economic interests, even if the interest is not directly involved in the decision.  In previous Commission advice letters, we advised Mr. Nutting that he must disqualify himself from any decision that will have a reasonably foreseeable material financial effect on his real property interests and his business entity.  (See, e.g., Nutting Advice Letters, Nos. A-96-125, I-94-070.)  The advice regarding decisions set forth in those letters applies equally to the decisions described above.  Please consult those letters for guidance on determining the material financial effect of governmental decisions on Supervisor Nutting's economic interests.

4  You informed us that the complaint does not currently include a prayer for punitive damages.  Therefore, we need not consider whether the county will be defending Supervisor Nutting in an action for punitive damages.

File No. A-96-245 

Page 5

If you have any further questions, please feel free to contact me at (916) 322-5660.

Sincerely,

Steven G. Churchwell 

General Counsel

By:
Liane Randolph 

Counsel, Legal Division
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