September 20, 1996

Randy D. Roxson

Supervising Deputy

Office of the State Fire Marshal

Department of Forestry and Fire Protection

10755 Fire Island Circle

Stockton, California  95209

Re:
Your Request for Advice 

Our File No. A-96-247

Dear Mr. Roxson:

This is in response to your request for advice regarding your duties under the conflict-of-interest provisions of the Political Reform Act (the “Act”).1
QUESTIONS
1.  May you practice administrative law before local and state agencies, other than your employer, the Department of Forestry and Fire Protection, Office of the State Fire Marshal (the “Department”)?

2.  May you accept cases involving issues of compliance with the state building codes, or with local tire or building ordinances (except if the Department or a contract entity is involved, or the building is owned, or leased by the State of California)?

3.  May you handle a case against the State of California regarding an Equal Employment Opportunity violation, or fair housing matter, if the Department is not named as a defendant?

CONCLUSION
1.  Yes, you may practice administrative law before local and state agencies, other than your agency, an agency appointed by

1  Government Code Sections 81000-91015.  Commission regulations appear at Title 2, Sections 18000-18995 of the California Code of Regulations.
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your agency, or an agency under the budgetary control of your agency, as long as you do not use your position with the Department to attempt to influence the outcome.

2.  Yes, you may accept cases involving issues of compliance with the state building codes, or with local fire or building ordinances.

3.  Yes, you may handle a case against the State of California regarding an equal employment opportunity or fair housing matter.

FACTS
You are a Deputy State Fire Marshal III-Supervisor.  In your position, you enforce fire and life safety laws and regulations.

The Department proposes for adoption a state building and fire code, and enforces such codes.  The Department is also responsible for fire protection in areas of the state designated as State Responsibility Area (“area”).  Additionally, the Department of Forestry regulates, among other things, timber harvesting, watershed areas, and provides fire protection for many local counties and communities under contract.

The Department enforces the state building and fire codes within its respective areas of jurisdiction.  Local fire agencies, however, enforce the state adopted code within their respective jurisdictions.  Although the Department has no authoritative power over local fire agencies, it does offer advice on interpretations of the codes.

The Department has the authority to adopt residential sprinkler requirements for single-family dwellings in the state, but has not chosen to do so.  Many local fire agencies, within their respective jurisdiction, have opted to adopt local fire sprinkler ordinances.  Many times local developers will either challenge the necessity of the ordinance, or its particular application to their development, because most local ordinances have exceptions to the requirement under specified conditions.

You are also an attorney, maintaining a private general civil practice in Stockton.  You are also listed with a private prepaid legal insurance plan that provides contract legal benefits to state employees.  You may handle cases personal to the members of the insurance plan, but your involvement is strictly as a service provider, not connected in any manner with the administration of the plan.

ANALYSIS
Section 87100 prohibits a public official from making, participating in, or using his or her official position to influence a governmental decision in which the official knows or
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have reason to know the official has a financial interest.  You are a public official for purposes of the Act.  (Section 82048.)

An official has a financial interest in a governmental decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, or on a member of the official's immediate family, or on:

(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.

Section 87103(c).

Each client from whom you have received $250 or more in fees within 12 months constitutes a source of income to you. Accordingly, you may not make, participate in making, or attempt to use your official position to influence a governmental decision if the decision will have a reasonably foreseeable material financial effect, distinguishable from the effect on the public generally, on such a client.  Under the facts you have presented, the most relevant of these restrictions is the disqualification from attempting to use your official position to influence a governmental decision.

Prohibited “attempts to influence a decision” are defined in Regulation 18700.1 (below) and include contacting any member, officer, employee or consultant of the official's agency or any agency under the appointive or budgetary control of the official's agency:

(a)  With regard to a governmental decision which is within or before an official's agency or an agency appointed by or subiect to the budgetary control of his or her agency, the official is attempting to use his or her official position to influence the decision if, for the purpose of influencing the decision, the official contacts, or appears before, or otherwise attempts to influence, any member, officer, employee or consultant of the agency.  Attempts to influence include. but are not limited to. appearances or contacts by the official on behalf of a business entity. client. or customer.

* * *
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(c)  With regard to a governmental decision which is within or before an agency not covered by subsection (a), the official is attempting to use his or her official position to influence the decision if, for the purpose of influencing the decision, the official acts or purports to act on behalf of, or as the representative of, his or her agency to any member, officer, employee or consultant of the agency.  such actions include, but are not limited to the use of official stationary.

Regulation 18700.1(a), (c)

(Emphasis added.)

Foreseeable
For the purposes of the Act, a financial effect is “reasonably foreseeable” if there is a substantial likelihood that it will occur   (In re Thorner (1975) 1 FPPC Ops. 198.)

Material
Whether a financial effect is “material,” within the meaning of the Act, depends on the type of government decision at issue and the nature of the financial interest.  (See Regulations 18702 - 18702.6.)  This must be determined on a case-by-case basis.  For the purposes of this letter, it is assumed that the gQvernment decisions with regard to which you will be representing your clients will result in material financial effects on those clients.

Under Regulation 18700.1(c), you may practice administrative law before an agency other than your Department, or an agency appointed by your Department, or an agency under the budgetary control of your Department, as long as you do not use your position with the Department to attempt to influence the outcome.  If you are otherwise permitted to attempt to influence the decisions of a particular agency on behalf of a client, the type of case is not relevant.  Thus, under the Act, you may take cases requiring appearances before local agencies involving issues of compliance with fire and building safety codes and ordinances.  You may also represent a plaintiff suing the State of California.

Note that your decision to take such cases will have consequences.  As explained above, each of your clients from whom you receive more than $250.00 in fees becomes a "source of income" to you for purposes of the Act.  Thereafter, you, in your role as

2  Appearances or contacts before your Department or an agency under the budgetary control of your Department would be an improper attempt to use your official position to influence a

decision.  (Lyions Advice Letter, No. A-94-013.)
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a DSFM III, will be disqualified from making, or participating in the making of, or influencing government decisions which foreseeably have a material financial effect on those “sources of income” which is distinguishable from the decision's affect on tbe public generally.

Note also the possibility that you may be awarded attorney's fees in a judgment against a public entity, including the State of California.  Assuming that the fee award is greater than $250.00, that public entity would become a source of income to you, within the meaning of the Act.  If the State of California becomes a source of income to you in this manner, you. could be disqualified from making, or participating in the making of, or influencing government decisions which foreseeably have a material financial effect on the State for a period of 12 months.3  Whether you would be disqualified would have to be determined on a case-by-case basis, depending primarily on the nature of the governmental decision involved.

Other laws
It is important to stress that this analysis addresses only whether the facts you have presented would constitute a conflict of interest under the Act. It does not address whether you are precluded by the State Bar's Rules of Professional Conduct from taking cases in the circumstances you have described.  Nor does the analysis address other state laws which may preclude you from accepting such cases.  (E.g., see Section 1090 et seq., “Incompatible Activities of State Officers and Employees.”)  Your agency may have an internal policy disallowing such outside employment for attorneys.

I trust this answers your question.  If you have any further questions regarding this matter, please contact me at 916/322-

5660.

Sincerely,

Steven G. Churchwell

General Counsel

By:
John Vergelli 

Counsel, Legal Division

SGC:JV:ak

3    Note that your salary and reimbursement for expenses or per diem received from the State is not considered a source of income for the purposes of the Act.  (Section 82030.)

