

September 18, 1996

Steven S. Lucas

Nielsen, Merksamer, Parrinello,

  Mueller & Naylor

591 Redwood Highway, #4000

Mill Valley, California 94941



Re:  Your Request for Advice




Our File No. A-96-248

Dear Mr. Lucas:


This is in response to your request for advice on behalf of Santa Rosa Mayor Sharon Wright and Councilmember Janet Condron regarding the conflict-of-interest provisions of the Political Reform Act (the "Act").  

QUESTIONS


(1)  May a public official participate in a decision on which an organization which is a source of income to the public official has taken a position (or which concerns matters on which the organization has either a specific policy or position or a general policy that clearly implies a specific result), provided that the public official's employment with the organization is unrelated to the organization's policy or position that would be achieved, defeated, aided, or hindered by the pending governmental decision?


(2)  May a public official participate in the decision, provided that the decision will have no financial effect on the organization itself?


(3)  If so, does this conclusion hold regardless of whether or not a particular decision will have a financial effect on a particular member of the organization (but not the organization itself) who does not, alone or together with a few other members, control the organization's personnel decisions?

CONCLUSIONS


(1)  A public official is not disqualified from participating in a governmental decision when a source of income to the official has taken a public position on the issue, if the decision is unrelated to the source of income's policy or position that would be achieved or hindered by the governmental decision.  The official may still be disqualified if the decision otherwise has a material financial effect on the source of income.


(2)  If a public official determines that a decision directly involves the official's source of income, the official may still participate if the official can show that the decision has no financial effect on the source of income. 


(3)  If a public official's source of income is a nonprofit entity, the public official is not disqualified from decisions having a material financial effect on the members of the entity, as opposed to the entity itself, unless the members affected by the decision actually control the entity's decisions.

FACTS


On behalf of Mayor Wright and Councilmember Condron, the City Attorney of Santa Rosa, Rene Auguste Chouteau, previously sought advice from the Fair Political Practices Commission on January 16, 1996.  That advice request asked the specific question of whether Mayor Wright and Councilmember Condron were prohibited from voting on a proposal pending before the Santa Rosa City Council that would extend an exclusive franchise for the collection of garbage collection services.


The Commission responded that, based on the facts provided, Mayor Wright and Councilmember Condron would not be required to disqualify themselves from participating in the council's decision on whether or not to extend the exclusive franchise.  (Chouteau Advice Letter, A-96-030.)  The Commission added, however, that this advice was contingent on there existing no "nexus between the purpose for which either [Mayor Wright or Councilmember Condron] receives income in their private capacity and the governmental decision." (Id. at p. 2.)


The Commission's advice letter did not address the issue of whether there exists an exception to disqualification under the "nexus test" where, although a nexus does exist, the decision will nonetheless have no financial effect on the public official's source of income.


Through the present request for advice, Mayor Wright and Councilmember Condron seek clarification that the exception set forth in the Kenny Advice Letter, A-93-470, and Regulation 18702.1(c)(2) continues in force and effect and will apply to their analysis, if circumstances warrant.


Mayor Wright


Mayor Wright is the owner of Wright & Associates, a California corporation that contracts to provide administrative services to trade and professional associations.  For the past approximately nine to ten years, Wright & Associates has been under contract to provide administrative services to both the Sonoma County Alliance (the "SCA") and the Santa Rosa Chamber of Commerce (the "Chamber").


Pursuant to the contract between the Alliance and Wright Associates, Mayor Wright serves as the Alliance's executive director.  Pursuant to the contract between the Chamber and Wright & Associates, Mayor Wright serves as the Chamber's director of its Leadership Division.  In such capacity, Mayor Wright established and administers the Chamber's adult and youth leadership programs that focus on educating the public as to business and community issues.


Wright & Associates receives contract payments from both the Alliance and the Chamber in excess of $250 per year.


Councilmember Condron


Councilmember Condron was until recently employed by the Chamber and the employment terminated on June 30, 1996.    Councilmember Condron's final salary payment from the Chamber, which she received on June 30, 1996, was in excess of $250.


In return for her Chamber salary, Councilmember Condron worked four days each week.  Each week she spent approximately one-half of the day serving as the education director of the Chamber.  As education director, Councilmember Condron established and ran the Chamber's business-related education programs, such as bringing business persons into local K-12 classrooms for discussions and presentations.


In addition, Councilmember Condron spent two and a half days each week serving as executive director of the Sonoma County Business/Education Roundtable (the "Roundtable").  The Roundtable is a separate 501(c)(3) corporation that contracts with the Chamber for management services, such as those that Councilmember Condron provided.


The Sonoma County Alliance


The Alliance is a county-wide coalition of business, agriculture, labor and individuals focused on education and advocacy concerning business and economic issues.  The Alliance is a voluntary membership organization.  Many businesses located within Sonoma County are members, others are not.  The Alliance is organized as a 501(c)(6) corporation.


The Alliance's revenues represent dues payments of its members, which in 1995 totalled approximately $94,000.  The Alliance members determine their own dues (or their "equitable investment"), aided by a schedule of proposed dues and "based on their stake in the growth and development of Sonoma County."


The Santa Rosa Chamber of Commerce


The Chamber is a city-wide advocacy group focusing on business and economic issues.  The Chamber, like the Alliance, is a voluntary membership organization.  Many businesses located within the City of Santa Rosa are members, others are not.  The Chamber is organized as a 501(c)(6) corporation.


The Chamber's revenues represent dues payments of its members, which in 1995 totalled approximately $1,375,000.  The Chamber's dues are determined one of two ways, depending upon whether the member falls within a special category.  If a member does not fall within one of three special categories, dues are based on a count of the member's total employees.


The Sonoma County Business/Education Roundtable


The Roundtable is a coalition of Sonoma County citizens, educators, and members of the business community.  The purpose of the Roundtable is to improve the quality of public education through partnerships with the business community.  Among the several goals of the Roundtable are to improve student educational successes, to improve the school-to-work transition, and to increase educational effectiveness.


The Roundtable's revenues represent donations and membership dues from individuals, public school districts and business entities, which for fiscal year 1995-96 totalled approximately $75,000.  Roundtable members determine their own dues (or their "investment"), aided by a graduated schedule.

ANALYSIS


Section 87100 of the Act prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  Section 87103 specifies that a public official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official or a member of his or her immediate family or on:


(c) Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.


According to the facts you provided, SCA is a source of income to Mayor Wright and the Chamber is a source of income to Councilmember Condron until June 30, 1997, 12 months after her employment with the Chamber was terminated.  Therefore, as we explained in the Chouteau Advice Letter, supra, Mayor Wright and Councilmember Condron are prohibited from making, participating in making, or otherwise using their official position to influence a decision if it is reasonably foreseeable that the decision will have a material financial effect on SCA or the Chamber, respectively.


Question One


Commission regulations provide that the effect of a decision is material, if the source of income is directly involved in the decision.  (Regulation 18702.1.)  For instance, SCA or the Chamber  would be directly involved in a city council decision if either of the organizations: (1) initiates the proceeding; (2) is a named party in or the subject of the proceeding; or (3) is the subject of the proceeding because the decision involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with the organization.  (Regulation 18702.1(b).)  


In addition, as you correctly note in your request for advice, there is a fourth instance in which a source of income is considered to be directly involved in a decision.  This occurs  where there is a "nexus" between the purpose for which the official receives income and the governmental decision.  (Regulation 18702.1(a)(1).)  A nexus would exist if Mayor Wright or Councilmember Condron received income from the SCA or the Chamber of Commerce, respectively, to achieve a goal or purpose which would be achieved, defeated, aided or hindered by the governmental decision in question.  (Regulation 18702.1(d).)   

Councilmember Condron served as executive director of the Roundtable as part of her employment with the Chamber.  Although the Roundtable was not directly a source of income to her, she was responsible for managing the Roundtable.  A nexus would exist if Councilmember Condron received income from the Chamber to achieve a goal or purpose fostered by the Roundtable that would be achieved, defeated, aided or hindered by a governmental decision.

