September 26, 1996

J. Antonio Barbosa

Executive Secretary

Agricultural Labor Relations Board

915 Capitol Mall, Third Floor

Sacramento, California  95814

Re:
Your Request for Advice 

Our File No. A-96-253

Dear Mr. Barbosa:

This is in response to your request for advice regarding the provisions of the Political Reform Act (the “Act”).1  This advice shall not be construed to apply to past conduct.

QUESTIONS
Issue One
While provisions of the ALRB's conflict of interest code appear to limit disclosure to assets or interests directly related to agriculture, can these provisions, or any other disclosure requirements, be construed to require the disclosure of other assets and interests as well?  For example, are there any separate provisions that might govern disclosure with regard to the ALRB's non-adjudicative, administrative functions, such as contracting with outside vendors for goods and services?  Is non-agricultural, residential rental income reportable?

Issue Two
If a quorum requires at least three board members in all circumstances, as it appears from the language of section 1146, how can the ALRB take official action when one of the three existing members has a conflict that would normally require recusal from participating in the matter at hand?  Does the “rule of

1  Government Code Sections 81000-91015.  Commission regulations appear at Title 2, Sections 18000-18995 of the California Code of Regulations.
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necessity” both allow and require the third member to participate in the ALRB action despite the conflict?

CONCLUSION
Issue One
The existing requirements cannot be construed to require disclosure other than that described in the ALRB's conflict of interest code.  The ALRB may amend its code on its own initiative to expand disclosure consistent with existing laws and regulations.

Issue Two
The “rule of necessity” exception may not be used to permit disqualified members to participate in decisions if it is possible to fill the vacancies on the Board.  In this case, it is possible for the appointing power to fill the vacancies on the Board.  Therefore, the disqualified members may not participate.

FACTS
Issue One
The Agricultural Labor Relations Board's (ALRB) conflict of interest code (Title 8, Cal. Code of Regs. § 21200) specifies that you as Executive Secretary, board members, as well as administrative law judges and attorneys, must report:

(a)  All investments and business positions in, and income from any business entity which does business in agriculture or is an agricultural employer, farm labor contractor, labor organization or representative;

(b)  Interests in real property which, during the past two years, have been used in agriculture or agricultural activity, or which foreseeably may be so used.

Issue Two
While the ALRB by statute is made up of five members, for several years now, only three of the five positions have been filled.  Section 1146 of the Agricultural Labor Relations Act (Labor Code § 1140 et seq.) states that “a vacancy in the board shall not impair the right of the remaining members to exercise all powers of the board, and three members shall at all times constitute a quorum.”
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ANALYSIS
Issue One
The Political Reform Act requires all government agencies to adopt and promulgate a conflict of interest code.  (Section 87300; 87302, Regulation 18730.)  Each agency developing its code must enumerate the decision-making positions and establish the specific types of investments, business positions, interests in real property, and sources of income that are reportable.  (Section 87302(a).)  This determination is made by the agency itself, not the Fair Political Practices Commission.  The Commission reviews codes drafted by state agencies to ensure that the codes meet the statutory and regulatory requirements; however, the Commission does not define the decision-making categories or the reportable interests required by law.  (Section 82011; Section 87309.)

An agency may at any time amend its conflict of interest code either upon its own initiative or in response to a petition. (Section 87307.)  Further, an agency is required to amend its code if change in the code is necessitated by changed circumstances such as the creation of new positions or changes in duties. (Section 87306.)

Currently, the disclosure requirements in the ARLE's conflict of interest code are limited to investments, business positions and income from agricultural-related organizations and real property interests that have been used in agricultural activity.  You requested advice on whether the disclosure requirements in the code can be construed to require the disclosure of other assets or interests.  The existing requirements cannot be construed to require disclosure other than that described in the code.  If the ALRB determines that additional disclosure is necessary and consistent with the Act, then the ALRB can amend the code on its own initiative pursuant to Section 87307.2

Issue Two
Section 87100 of the Act prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  Section 87101 and Regulation 18701 codify the common law “rule of necessity” by providing

2  Please keep in mind that the ALRB cannot require the additional disclosure until the code is amended.  The ALRB may, however, request that employees disclose the interests voluntarily if the agency makes clear that the employees have no legal obligation to make the disclosure.
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a limited exception if the official's participation is legally required:

“Section 87100 does not prevent any public official from making or participating in the making of a governmental decision to the extent his participation is legally required for the action or decision to be made.” (Section 87101.)

“(a)  A public official is not legally required to make or to participate in the making of a governmental decision within the meaning of Government Code Section 87101 unless there exists no alternative source of decision consistent with the purposes and terms of the statute authorizing the decision.

* * *

(c)  This regulation shall be construed narrowly, and shall:

(1)  Not be construed to permit an official, who is otherwise disqualified under Government Code Section 87100, to vote to break a tie.

(2)  Not be construed to allow a member of any public agency, who is otherwise disqualified under Government Code Section 87100, to vote if a quorum can be convened of other members of the agency who are not disqualified under' Government Code Section 87100, whether or not such other members are actually present at the time of the disqualification.”  (Regulation 18701, emphasis added.)

This exception has been narrowly interpreted to permit the participation of the fewest financially interested persons possible in any decision.  (In re Hudson (1978) 4 FPPC Ops. 13; Hill Advice Letter, No. 1-89-160.)  This is because “the purposes of the Act are best served by a rule which minimizes participation in government decisions by officials with a conflict of interest.”  (In re Hudson, supra.)

Legally required participation applies only where disqualification under Section 87100 has made a quorum impossible. (Schneider Advice Letter, No. A-92-198.)  In 1990, in the Sutton Advice Letter, No. A-90-643, we advised that where one seat of the Irvine City Council could not be filled prior to an election, use of the exception would be appropriate.

In the Sutton letter, the city council had only four members, with one disqualified.  The Irvine City Charter required four votes to amend or extend an emergency ordinance.  The fifth seat
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was the subject of litigation due to an election dispute and could not be filled prior to the November 6, 1990, election.  We advised:

“A public official is not legally required to make or to participate in the making of a governmental decision within the meaning of Section 87101 unless there exists no alternative source of decision consistent with the purposes and terms of the statute authorizing the decision.  (Regulation 18701.)  If the Irvine City Charter provides no alternative source of decision for its requirement of four votes, there appears to be no alternative source of decision, and Mr. Hammond may participate in the decision despite his financial interest. Again, this advice is based on the specific facts presented.  If it were possible for the vacancy to be filled. our advice probably would change.” (Emphasis added.)

Similarly, in the Schneider Advice Letter, supra, a five member city council had two vacant seats.  The seats were due to be filled at the next election and there was no current ordinance in effect to appoint temporary members.  We advised that legally required participation was appropriate because it was impossible to fill the two additional seats and no alternative source of decision existed.

In 1982, the Commission confronted an instance where a seven member board had only four members; all of whom had a conflict of interest in a particular decision.  (Phillips Advice Letter, No. A-82-111.)  Four members were required to make a quorum.  Three seats on the board were vacant because the members had not yet been appointed.  We advised that legally required participation did not apply in that case.  In that letter, we stated:

“It is our opinion that, under the specific facts presented here, where the ordinance provides for seven members, appointed by the mayor and confirmed by the City Council, and where the appointing authority has simply failed to fill the Board membership, the rule of legally required participation does not apply .... This is insufficient reason for permitting a disqualified member to participate where otherwise he or she could not do so.”

Consequently, the Commission has repeatedly drawn a distinction between circumstances where it would be impossible to fill the vacant seats, and where the seats were merely vacant until filled by the appointing power.  This distinction has limited the participation of self-interested officials to only those instances where absolutely no alternative exists.
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The ALRB's situation is similar to that addressed in the Phillips letter.  It is not impossible for additional board members to be appointed.  The fact that no such appointment has been made over a long period of time is a political problem outside the Act's jurisdiction.  The legally required participation exception may not be used to remedy that problem. The exception is limited to use where it is statutorily impossible for the agency to act without the exception.

In your request for advice, you note that Labor Code section 1146 provides that a vacancy in the ALRB “shall not impair the right of the remaining members to exercise all powers of the board.”  That language cannot be construed to permit the board to act in violation of the conflict-of-interest provisions of the Act.  The Political Reform Act was passed by initiative in 1974. Labor Code section 1146 was passed by the Legislature in 1975.  The California Constitution prohibits the Legislature from amending an initiative measure unless the initiative permits amendment.  (Cal. Const. art. II, section 10, subdivision (c).)  The Act permits amendment only by a two-thirds vote of the Legislature and, even then, only if the amendment furthers the purposes of the Act.  (Section 81012.)  If the effect of the Labor Code provision was to amend the Act, and the amendment did not follow the procedural requirements of Section 81012, then the statute is void.  (Franchise Tax Board v. Cory (1978) 80 Cal.App.3d 772, 777.)  Accordingly, Labor Code section 1146 may be construed so as not to amend, or otherwise preempt, the Act.  The language in section 1146 cannot be construed to permit officials to participate in governmental decisions in violation of the conflict-of-interest provisions of the Act.

If you have any further questions, please feel free to contact me at (916) 322-5660.

Sincerely,

Steven G. Churchwell 

General Counsel

By:
Liane Randolph 

Counsel, Legal Division

SGC:LR:ak

