October 10, 1996

Don 0. Neufeld

Christensen, Bacigalupi & Barrus

First Floor - Suite 140

7112 North Fresno Street

Fresno, California  93720

Re:
Your Request for Advice 

Our File No. A-96-258

Dear Mr. Neufeld:

This is in response to your request for advice on behalf of the I-5 Business Development Corridor, Inc., (“I-5 BDC”) regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”) .1
QUESTIONS
1.  Is I-5 BDC a “local government agency” that is required to adopt a conflict of interest code under the Political Reform Act?

2.  If I-5 BDC is required to adopt a conflict of interest code, what is the scope of the disclosures that the officers and directors should be required to make under the code?

3.  To what extent do other provisions and requirements of the Act and the Commission regulations apply to I-5 BDC and its officers and directors?

CONCLUSION
1.  I-5 BDC is a local government agency required to adopt a conflict of interest code.

1  Government Code Sections 81000-91015.  Commission regulations appear at Title 2, Sections 18000-18995 of the California Code of Regulations.
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2.  When I-5 BDC adopts a conflict of interest code, Regulation 18730, copy enclosed, sets forth the requirements for the code.2
3.  We do not have any facts indicating that I-5 BDC is subject to any other provisions of the Political Reform Act.  The board members of I-5 BDC will continue to be subject to any provisions of the Act to which they are already subject by virtue of their positions with the I-5 BDC member agencies.

FACTS
I-5 Business Development Corridor, Inc. was incorporated as a California nonprofit public benefit corporation on May 17, 1996.  The corporation grew out of extended discussions, over two years, among the County of Fresno, the general law cities of Firebaugh, Kerman, San Joaquin and Mendota, and the Tranquility Irrigation District, a California community services district.  These agencies perceived a need to jointly create and implement an economic development strategy for a 1,300 square mile corridor located along Interstate 5 in the San Joaquin Valley.  The agencies concluded that by working together, they could accomplish more economic development and growth within the corridor than any one of them could accomplish alone.  Their goal was and is to make the corridor an industrial and commercial center for food and fiber products by attracting, retaining and expanding food and fiber industries and related businesses within the corridor.

In 1994, the agencies entered into a memorandum of understanding (the “MOU”) that sets out common goals, understandings and planned actions.  In the MOU, the agencies specifically agreed to develop an entity, such as a nonprofit corporation, by which they could formalize their relationship and implement a joint economic development strategy in the corridor.  I-5 BDC is the result of that agreement.

In general, I-5 BDC will use a variety of tools to market the corridor to potential industrial and commercial businesses, work with existing industrial and commercial businesses in the corridor to retain and, as needed or desired, expand their operations in a coordinated, mutually beneficial way, facilitate job training to provide a pool of qualified employees within the corridor for the new and expanded businesses.  The corporation will serve as a liaison between the member agencies, private business interests and federal, state and local government agencies to coordinate economic development efforts in the corridor.

The full range of activities and programs is not completely defined and will necessarily develop over time.  However, it is certain that the corporation will do such things as identify and/

2  This regulation was recently amended by the Commission.  The amended version is enclosed.
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or apply for grants and loans from both governmental and private sources to finance economic development activities within member agencies and the corridor generally; work with school districts and other educational organizations to establish job training programs; and carry out a program to market and advertise the corridor as a prime location for targeted food and fiber industries and related businesses.

While the corporation will seek all available sources, public and private, for funding its programs and activities, most of its funding will come from assessments and contributions by the member agencies and from federal, state and local grants.  Funding of its day-to-day administrative operations will come from member assessments and contributions.

The intent of the corporation, as stated in your request for advice, is to achieve more than any one of the agencies could accomplish alone because the corporation will act under the unified support of government agencies within the corridor and because the corporation can carry out its programs and activities throughout the entire corridor without being limited by the jurisdictional boundaries of the member agencies.

The corporation has only those powers authorized for a nonprofit public benefit corporation under the Corporations Code.  It has no authority to use eminent domain, to levy taxes or assessments on the public, to provide or charge for public services, or to exercise any other traditional governmental powers.

Although the corporation is an independent entity that makes its own decisions, enters its own contracts, etc., it cannot bind any of its member agencies by its actions.  Paragraph (h) of Article 3 of the articles of incorporation states that the corporation has the power to enter into contracts, incur liabilities, borrow money, etc., but that in so doing “the corporation shall not have the power to bind any individual member of the corporation to any obligation without the prior express written approval of the member.”

Accordingly, if an approval or action (such as a development entitlement or building permit) is needed from a particular member agency to implement a program or activity of the corporation, the governing body of the member agency will make its own independent decisions on the requested approval or action according to its usual procedures.  The corporation will make recommendations on most, if not all, such approvals or actions.  However, there is no special procedure a member agency must follow, such as a “supermajority” vote, to reject or override the corporation's recommendations.

Because the corporation is a relatively new entity and has devoted most of its time to organizational activity, there is no historical basis for knowing how much weight a member agency will
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give a recommendation by the corporation or to what extent an agency will be inclined to follow the corporation's recommendations with or without significant change.

The initial members of the corporation are all local government agencies.  Future members, if any, also will be local government agencies.  The corporation's adopted bylaws provide that any local public entity whose geographical boundaries are within the corridor is eligible to apply for membership.

Before an eligible public entity is accepted as a member, its governing body must adopt a resolution agreeing to certain things, including a commitment to make the annual monetary and in-kind contributions and assessments levied on members in accordance with the bylaws and articles.

The directors of I-5 BDC are appointed by the member agencies.  Each member is entitled to appoint one director and one alternate.  Each director and each alternate must be an elected public official or an employee of the appointing member.  Officers of the corporation, elected each year by the board of directors, also must be employees or officials of the members (except for the Executive Director, who may be a private entity or person unaffiliated with a member).

ANALYSIS
Section 87300 of the Act requires every agency to adopt and promulgate a conflict of interest code.  The term “agency” includes “any local government agency.”  (Section 82003.)  “Local government agency” is in turn defined as: “a county, city or district of any kind including school district, or any other local or regional political subdivision, or any department, division, bureau, office, board, commission or other agency of the foregoing.”  This definition does not provide specific guidelines in a case where an ostensibly private corporation is acting, in whole or in part, as a quasi-governmental agency.  In a 1977 opinion, In re Siegel (1977) 3 FPPC Ops. 62, the Commission recognized that in some cases a nonprofit corporation can be an entity created to accomplish governmental purposes.

In Siegel, the Commission determined that a nonprofit corporation formed to acquire, maintain, and operate a water system was a local government agency under the Act.  By contrast, in a later opinion, the Commission used the same criteria to determine that a downtown business association, a nonprofit corporation, was not a government agency.  (In re Leach (1978) 4 FPPC Ops. 48.)  The city contracted with the association to provide administrative services to a business promotion district formed by the city.  The Leach opinion also applied the Siegel criteria to determine that a contract between the city and the chamber of commerce to operate a convention bureau did not result in the chamber of commerce becoming a government agency.
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In the Siegel opinion, the Commission developed a four-part test to determine when a corporation functions as a local government agency.  Each part of the test is discussed below in turn.

1.
Is the impetus for the formation of the entity a government agency?

Generally, the first factor has been met where an entity is created by some official action of another government agency.  For example, in the Siegel opinion, although the agency was created as a nonprofit corporation, the city council was intimately involved in the creation of the corporation.  In the Alperin Advice Letter, No. A-95-118, a city and county consolidated their film permit offices into a nonprofit corporation.  We advised that the impetus to form the corporation had come from the existing government agencies and thus the first test was met.  This case is similar. The motivating parties, and indeed the only parties involved, are government agencies.

2.
Is the entity substantially funded by, or is its primary source of funds, a government agency?

In Siegel, the city was a continuing source of capital to the corporation.  In Leach, the association and chamber received their funds from private sources.  In this case, the corporation will not be collecting revenue, imposing assessments, or levying taxes on its own.  Currently, however, the only source of funds to the corporation is the assessment imposed on each member agency.  Moreover, the assessments on the member agencies will provide the operating funds for the corporation.  Accordingly, the second factor is met; the corporation is funded by government agencies.

3.
Is one of the principal purposes for which it is formed to provide services or undertake obligations which public agencies are legally authorized to perform and which. in fact. they have traditionally performed?

In the Leach opinion, the Commission addressed the issue of whether business promotion activities were activities traditionally performed by public agencies.  The Commission concluded that promotion of the downtown business district and the operation of the convention bureau were activities performed equally by cities and nongovernmental entities.  In the Giuffre Advice Letter, No. A-89-066, we advised that a nonprofit organization formed to solicit and promote conventions and gatherings to the City of Bakersfield did not meet this criterion.  The reasoning in Giuffre was that the services performed by the organization would benefit hotels, motels and restaurants, and therefore, could be construed to benefit private rather than public interests   In the Kleitman Advice Letter, No. A-95-323, we concluded that a defense consortium formed to assist in the economic transition of businesses out of the defense industry was
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performing public functions because the corporation benefited business and government equally.

The I-5 BDC similarly will perform functions benefiting both government and business.  One purpose is to work with existing industrial and commercial businesses to expand operations, a function similar to the business development tasks performed by the corporation in the Giuffre Advice Letter.  The I-5 BDC performs even more functions, however.  The corporation will facilitate job training, serve as a liaison to other government agencies, and seek funding from other governmental sources.  As you describe in your request for advice, the member agencies intend the corporation to achieve more than any single agency could accomplish alone because the corporation will act under the unified support of its member agencies.  Accordingly, the I-5 BDC does perform traditional governmental tasks and meets the third criterion.

4.
Is the entity treated as a public entity by other statutory provisions?

In Siegel, the Commission determined that the corporation met this factor because it was structured to take advantage of tax and securities provisions applicable only to public agencies.  You stated in your request for advice that the corporation would be subject to the Brown Act.  Further, the corporation intends to apply for federal government grants that are issued to local agencies, such as Empowerment Zone/Enterprise Community grants. Therefore, the fourth factor is met.

Pursuant to Section 87300, the corporation must develop a conflict of interest code and must specifically designate the positions within the corporation which make or participate in the making of decisions.  (See also, Regulation 18730.)

If you have any further questions, please feel free to contact me at (916) 322-5660.

Sincerely,

Steven S. Churchwell 

General Counsel

By:
Liane Randolph

Counsel, Legal Division
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