October 23, 1996

Gary D. Milliman

City Manager

City of Fort Bragg

416 N. Franklin Street

Fort Bragg, California  95437

Re:
Your Request for Advice 

Our File No. I-96-265

Dear Mr. Milliman:

This is in regard to your letter requesting advice concerning the conflict-of-interest provisions of the Political Reform Act (the “Act”).1  It appears from your letter that your question concerning your decisions prior and subsequent to the delegation of authority of some of your duties as City Manager for the City of Fort Bragg, in part, relate to past conduct.  Consequently, as I stated during our telephone conversation of October 7, 1996, we decline to provide you advice concerning any decision that pertains to past conduct pursuant to Regulation 18329 (copy enclosed.)

Also pursuant to our telephone conversation, you asked that we provide you general guidance only on prospective decisions concerning applications pending before the City of Fort Bragg. Some of these applications have been submitted by your business partners.  To the extent we provide you this general assistance this letter does not represent an analysis of any past conduct.2
FACTS
You are the city manager for the city of Fort Bragg for the past 17 years, and have served as executive director of the Fort Bragg Redevelopment Agency for the past 10 years.  In your roles

1  Gov. Code Sections 81000-91015.  Commission regulations appear at Title 2, Sections 18000-18995 of the California Code of Regs.

2  In addition, this letter is based on the facts presented to us.  The Commission does not act as the finder of fact in providing advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)
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as city manager and executive director, your duties have included preparing grant applications and proposals for providing local economic development assistance to businesses.  Over the years, these activities have included obtaining grant funding for the rehabilitation of facilities owned by California Western Railroad, the lease of the railroad parking lot and expenditure of grant funds in the rehabilitation of that lot for public parking.  These activities occurred, generally, between 1992 and early 1996.

An investment group for which you serve as president acquired a local railroad ("the railroad") in August 1996.  The railroad has 16 other stockholders.  Your stock ownership of the railroad represents 6.4 percent of the total capitalization.  Some of the other stockholders include other business entities that have pending applications or contracts with the City of Fort Bragg. You seek guidance in determining whether you may participate in governmental decisions concerning the applications and contracts affecting your fellow investors.

ANALYSIS
Conflicts of Interest
Section 87100 prohibits any public official from making, participating in, or using his official position to influence a governmental decision in which he knows or has reason to know he has a financial interest.  You are a public official for purposes of the Act.  (Section 82048.)

An official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally,3 on the official or a member of his immediate family, or on:

(a)  Any business entity4 in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.

*  *  * *

3  

For purposes of the "public generally" exception, if a city decision does not affect all the members of the public in the same manner, disqualification will be required unless the effect of the decision is the same as the effect on a significant segment of the public.  (Section 87103; Regulation 18703.)  You ask about applications and contracts affecting specific parties.  Therefore, the "public generally" exception would not apply.

4  A business entity includes an organization or enterprise operated for profit.  (Section 82005.)
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(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.

(d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.

Section 87103.

Accordingly, you may not make, participate in making, or attempt to use your official position to influence a governmental decision if the decision will have a reasonably foreseeable5 material financial effect, distinguishable from the effect on the public generally, on any business entity in which:  1) you have an investment interest of $1,000 or 2) for which you serve as president.  (Section 87103(a), (d).)  Regulation 18706 also describes a third potential economic interest that may pose a conflict.

Regulation 18706 states that an official has a financial interest in a decision "if it is reasonably foreseeable that the decision will have a material financial effect, "on abusiness entity which is a parent or subsidiary of, or is otherwise related to a business entity in which the official has one of the interests defined in Government Code Section 87103 (a),; (c), or (d)."  (Emphasis added.)

Regulation 18236(b) states that business entities which are not in a parent-subsidiary relationship are "otherwise related" if any one of the following three tests is met:

(1)  One business entity has a controlling ownership interest in the other business entity.

(2)  There is shared management and control between the entities.  In determining whether there is shared management and

5  An effect is reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required. However, if an effect is only a mere possibility, it is not reasonably foreseeable. (In re Thorner (1975) 1 FPPC Ops. 198.)
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control, consideration should be given to the following factors:

(A)  The same person or substantially the same person owns and manages the two entities;

(B)  There are common or commingled funds or assets;

(C)  The business entities share the use of the same offices or employees, or otherwise share activities, resources or personnel on a regular basis;

(D)  There is otherwise a regular and close working relationship between the entities; or

(3)  A controlling owner (50% or greater interest as a shareholder or as a general partner) in one entity also is a controlling owner in the other entity.

You have not provided facts indicating whether one of these tests is met.  However, if one is met, a business entity that has a pending application before or contract with the City of Fort Bragg would also constitute a potentially disqualifying economic interest of yours.

If this is the case, you must determine whether your governmental decisions will have a material financial effect on the business entity or entities that constitute economic interests of yours.  In other words, you would need to determine whether there is a direct or indirect effect on the entity or entities.

A business entity that is potentially a disqualifying economic interest is directly before the City of Fort Bragg when the business entity initiates the proceeding by filing an application, claim, appeal, or similar request, is a named party in the proceeding, or the decision involves the issuance, renewal, approval, denial, or revocation of any license, permit, or other entitlement to, or contract with, the subject person or business entity.  (Regulation 18702.1.)  Therefore, clearly, you may not make, participate in the making, or influence any governmental decision concerning any business entity that is an economic interest of yours and that has a pending application before or contract with the City of Fort Bragg.

You would also have a conflict of interest if city decisions have a material financial effect on your economic interests, indirectly.  Regulation 18702.2 (copy enclosed) provides differing standards of materiality which apply depending on the financial size of the business entity.  You would have to apply the
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applicable provision of Regulation 18702.2 independently to each business entity that is considered an economic interest of yours.  Thus, for example, even if a business entity appears before your agency for a redevelopment decision, and the business is not otherwise related to the railroad as described above, you must still disqualify yourself from the decision if the railroad would be materially financially affected by the redevelopment decision.

Please see Regulations 18700 and 18700.1, copies enclosed, for a broad definition of what the decisionmaking process entails under the Act.  Regulation 18700 defines "making a governmental decision" and "participating in the making of a governmental decision."  Regulation 18700.1 defines "using official position to influence a governmental decision."  As stated above, you may not participate in any of the activities enumerated in either of these regulations if there will be a material financial effect on any business entity that is an economic interest of yours as described above.

If you have any further questions regarding specific prospective decisions that do no not involve any past conduct, you may request additional assistance.  I may be reached at (916) 322-5660.

Sincerely,

Steven G. Churchwell 

General Counsel

By:
Luisa Menchaca

Senior Commission Counsel

Enclosures

