October 7, 1996

David S. Siegrist

President

Board of Trustees

Rio Hondo Community College

11652 Kerrwood Place

El Monte, California  91732

Re:
Your Request for Advice 

Our File No. I-96-269

Dear Mr. Siegrist:

This is in response to your request for advice regarding the conflict-of-interest provisions of the Political Reform Act (the "Act") .1  Since you are seeking general guidance with respect to future decisions, we are treating your request as one for informal assistance. 2
QUESTION
Is the spouse or dependent child of a member of the board of trustees of a community college district prohibited by the Act from being employed by the district?

CONCLUSION
No.  The Act's conflict-of-interest provisions do not include a blanket prohibition of such employment.  However, under certain circumstances, a conflict-of-interest may arise from a particular decision which might effect your spouse's or dependent child's employment; in such circumstances, you would be required to disqualify yourself.

1  Government Code Sections 81000-91015.  Commission regulations appear at Title 2, Sections 18000-18995 of the California Code of Regulations.

2  Informal assistance does not provide the requestor with the immunity provided by an opinion or formal written advice. (Government Code Section 83114; 2 Cal. Code of Regs. Section 18329(c) (3).)
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Employment of your spouse by the district will not result in a conflict-of-interest unless a decision will result in the hiring, firing, promotion, demotion, or disciplining of your spouse, or the establishment of a salary for your spouse which is different from salaries paid to other employees of your spouse's agency in the same job classification or position.

With regard to decisions effecting the employment of your dependent child, a conflict-of-interest would arise when the reasonably foreseeable effect of the decision is to increase or decrease the personal expenses, income, assets, or liabilities of you or the dependent child by $250.00 in any twelve-month period.

FACTS
You are an elected member of the Board of Trustees of the Rio Rondo Community College District.  You have received conflicting advice about whether your spouse or dependent child may be employed by the District.

ANALYSIS
The Political Reform Act (the "Act"), was enacted by the people of the State of California by initiative in 1974.  The purpose for the conflict-of-interest provisions of the Act is to ensure that public officials, whether elected or appointed, will perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.  (Section 81001(b).)

In furtherance of this goal, Section 87100 of the Act prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  A "public official" is defined in Section 82048 and Regulation 18700 as every member, officer, employee, or consultant of a state or local government agency (with certain exceptions not relevant here) .  This definition includes a member of the board of trustees of a community college district; therefore, you are subject to this restriction.

Section 87103 defines a financial interest as follows:

An official has a financial interest in a decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official or a member of his or her immediate family or on:
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(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.

(b)  Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.

(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars, ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.

(d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.

(e)  Any donor of, or any intermediary or agent for a donor of, a gift or gifts aggregating two hundred fifty dollars ($250) or more in value provided to, received by, or promised to the public official within 12 months prior to the time when the decision is made.

For purposes of this section, indirect investment or interest means any investment or interest owned by the spouse or dependent child a public official, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official's agents, spouse, and dependent children own directly, indirectly, or beneficially a 10-percent interest or greater.

In essence, section 87103 establishes six kinds of financial interests that a public official may have in a government decision.  Five of these six are specifically described in subdivisions (a)-(e).  For the purposes of this letter, the most relevant of these is subdivision (c) , pertaining to "sources of income."  Under section 87203, the public official may also have a financial interest if the decision has any kind of material financial effect on the official or a member of his or her immediate family.  (See also Regulation 18702.1(a)(4).)  The Act defines "immediate family" to mean spouse and dependent children. (Section 82029.)

Spouse.

If hired by the district, your spouse would, of course, receive income from the district in the form of salary, benefits,
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etc.  In most cases, a portion of your spouse's income would be attributed to you as income.3  However, salary and reimbursement for expenses or per diem received from a state, local or federal government agency is expressly excluded from the definition of "income" for purposes of the Act.  (Section 82030(b)(2).)  Consequently, the salary your spouse would receive from the district would not be characterized as a "income" within the meaning of the Act.  Therefore, her salary is not a "source of income" to you within the meaning of section 87103(c) and would not create a conflict-of-interest with respect to decisions affecting the district under that particular subdivision.

A conflict-of-interest may still exist where a decision will result in your personal expenses, income, assets, or liabilities or those of your immediate family increasing or decreasing by $250, irrespective of the source of the increase or decrease. (Section 87103; Regulation 18702.l(a)(4).)  Thus, a conflict-of-interest may nonetheless exist when a decision affects income that would be otherwise excluded by the "government salary" exclusion described above.

However, subdivision (c) of Regulation 18702.1 provides that an official does not have to disqualify himself or herself from a governmental decision if the decision only affects the salary, per diem, or reimbursement for expenses the official or his or her spouse receives from a state or local government agency.

Thus, if a decision before the board of trustees will solely affect the salary of your spouse, you would still not be prohibited from participating in the decision.  This exception in Regulation 18702.1(c) does not apply, however, to decisions to hire, fire promote, demote, or discipline your spouse. or to set a salary for your spouse which is different from salaries paid to other employees of the city in the same job classification or position.

Dependent Children.

For the purposes of the Act, a child is considered a "dependent child" if the child is under eighteen years of age and can be claimed as a dependent child for income tax purposes. (Tremlett Advice Letter, No. I-89-386.)

The Act and its implementing regulations treat the income of a spouse of a public official and the income of his or her dependent child differently.  As explained above, the former is

3    For the purposes of the Act, "income" is defined in section 82030.  Included in the definition is “any community property interest in the income of a spouse.”
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usually characterized as a "source of income" to the public official by the Act.  In contrast, a dependent child's income is not characterized as a "source of income" to the public official.4 Thus, unlike a spouse's income, a dependent child's income does not present even a potential conflict-of-interest under section 87103 (c).

However, a conflict-of-interest may still exist where a decision effecting your dependent child's employment will result in your personal expenses, income, assets, or liabilities or those of your immediate family increasing or decreasing by $250, irrespective of the source of the increase or decrease.  (Section 87013; Regulation 18702.1(a) (4).)

As explained above, Regulation 18702.1(c) provides that an official does not have to disqualify himself or herself from a governmental decision if the decision only affects the salary, per diem, or reimbursement for expenses the official or his or her spouse receives from a state or local government agency.  By its plain language, this exception in subdivision (c) applies only to public officials and their spouses; it does not apply to the government salary of a dependent child.

Thus, if a decision before the board of trustees will affect the conditions of employment of your dependent child, including his or her salary, in such a way that his/her or your personal expenses, income, assets, or liabilities increase or decrease by $250 in a 12 month period, you would be faced with a disqualifying conflict-of-interest because the section 18702.1(c) exception does not apply as it would to your spouse.

Please note that this analysis applies only to possible conflicts-of-interest arising from the employment of your spouse or dependent child.  It does not apply to potential conflicts-of-interest arising from, for example, decisions effecting real property interests or interests in business entities held by your spouse or dependent child.

4    Only the investments and real property interests of a dependent child are directly attributable to a public official. (Sections 82033, 82034, and 87103(a), (b).)  Section 82030 and 87103(c), concerning sources of income to an official, include only income received by the official and the official's community property share of his or her spouse's income.  Income received by a child of a public official is not included in Sections 82030 and 87103(c) and is therefore not considered a financial interest of the official even if the child is under eighteen years of age and may be claimed as a dependent.  Thus, such income does not have to be disclosed by the public official nor is it the basis for disqualification. (Tremlett Advice Letter, No. I-89-386.)
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I trust this answers your question.  If you have any further questions regarding this matter, please contact me at 916/322-5660.

Sincerely,

Steven G. Churchwell

General Counsel

By:
John Vergelli

Counsel, Legal Division
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