

December 3, 1996

Kenneth Frank

City Manager

City of Laguna Beach

505 Forest Avenue

Laguna Beach, California  92651



Re:  Your Request for Advice




Our File No. A-96-274

Dear Mr. Frank:


This is in response to your request for advice regarding your responsibilities under the disclosure and conflict-of-interest provisions of the Political Reform Act (the "Act").  

QUESTION


Does the Act require you to disclose your interest in the City of Laguna Beach's deferred compensation program and is that interest potentially disqualifying under the conflict-of-interest provisions of the Act?

CONCLUSION


The Act does not require you to disclose your interest in the deferred compensation program and your interest is not potentially disqualifying under the conflict-of-interest provisions of the Act because the option which you selected is a diversified mutual fund registered with the Securities Exchange Commission.

FACTS


You have an investment in the City of Laguna Beach's deferred compensation program which is open to all city employees.  At present, you have only $2,000 invested in the program, however, it is your intention to contribute the annual maximum of $7,500 per year in the future.  Hence, at some point over the next decade you will probably have $100,000 invested in the deferred compensation program.


You have provided documents describing the deferred compensation program.  The particular plan that you have invested in is called the Future Funds II Series Account.  Registration with the Securities and Exchange Commission is not required for the Future Funds II Series Account.  The Future Funds II program offers you various investment options.  You have selected the Twentieth Century Select Investors option for all of your investments.  According to Gregg Seller, Vice President of National Accounts of Great-West, Twentieth Century Select Investors is a diversified mutual fund registered with the Securities and Exchange Commission.


ANALYSIS


Under the Act, a public official must disclose all of his or her economic interests that could foreseeably be affected by the exercise of his or her official duties.  (Sections 81002(c), 87200-87313.)  In addition, Section 87100 of the Act prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  


A public official has a financial interest in a decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, or on a member of the official's immediate family, or on:


(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.

* * *


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.



(Sections 87103(a),(c).)


Section 82034 defines "investment" as any financial interest in or security issued by a business entity, including but not limited to common stock, preferred stock, rights, warrants, options, debt instruments and any partnership or other ownership interest owned directly, indirectly or beneficially by the public official, or his or her immediate family.  


The term "investment" does not include a time or demand deposit in a financial institution, shares in a credit union, any insurance policy, interest in a diversified mutual fund registered with the Securities and Exchange Commission under the Investment Company Act of 1940 or a common trust fund which is created pursuant to Section 1564 of the Financial Code.  (Section 82034.)

However, the Act provides that "investments" of an individual include a pro rata share of investments of any business entity, mutual fund, or trust in which the individual or immediate family owns, directly, indirectly or beneficially, a ten percent interest or greater.  



The Act defines "income" as a payment received, including but not limited to any salary, wage, advance, dividend, interest, rent or proceeds from any sale.  (Section 82030(a).)  However, the term "income" does not include dividends, interest, or any other return on security which is registered with the Securities and Exchange Commission.  (Section 82030(b)(5).)


Accordingly, a public official's interest in a diversified mutual fund registered with the Securities and Exchange Commission is not an investment interest that is subject to the disclosure and disqualification requirements of the Act unless the official's interest in the mutual fund is ten percent or greater.  Furthermore, dividends or any other return from the shares of the mutual fund are also not reportable or disqualifying income under the Act.


According to Gregg Seller, the Vice President of National Accounts at Great-West, the particular investment option that you selected under Laguna's deferred compensation plan is a diversified mutual fund registered with the Securities and Exchange Commission.  Thus, your investment in the deferred compensation program is not reportable or disqualifying unless your investment interest becomes ten percent or greater.  Moreover, if you receive dividends or any other return from the mutual fund, you do not have to disclose this economic interest as income, nor does this interest create a conflict under the Act. 


I trust this letter addresses your concerns.  If you have any further questions regarding this matter, please feel free to contact the Legal Division or the Technical Assistance Division at (916) 322-5660.




Sincerely,




Steven G. Churchwell




General Counsel


By:
Julia Butcher 


     Graduate Assistant, Legal


       Division
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