October 23, 1996

Ken Press

428 J Street, Suite 200

Sacramento, California  95814

Re:
Your Request for Advice 

Our File No. A-96-278

Dear Mr. Press:

This is in response to your request for advice regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).1
QUESTION
You are an employee of the State Controller's Office (SCO).  Under the Act, may you own and operate a business which would review the format of your clients' unclaimed property reports, and make a secondary analysis verifying the correctness of the data in the reports' fields, before your potential clients submit the reports to SCO?

CONCLUSION
The Act does not prohibit you from owning and operating a business.  However, as a current employee of SCO, you may not use the expertise and experience consequent to your position to influence the processing of unclaimed property reports by making pre-submission screenings of the reports.

FACTS
You are employed by SCO.  From February 1993 to August 1995, you performed analyst duties for the Magnetic Tape Program of the unclaimed Property Division.  This involved reviewing the unclaimed property reports which resided on magnetic tape media.  Analyzing the data from a printout, you approved the format and

1
Government Code Sections 81000-91015.  Commission regulations appear at Title 2, Sections 18000-18995 of the California Code of Regulations.
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wrote a work order to be loaded onto the mainframe or rejected the format and contacted the particular company detailing the problems with their format and the steps they needed to take to correct those problems.

In July of 1995, you were given notice that, due to a reorganization of the Controller's office, you were being transferred to the Tax Defaulted Program effective September 1, 1995, and would not retain any of the managerial, administrative or policy making responsibilities regarding the magnetic tape program or unclaimed property.  To your knowledge, the functions and tasks specific to the Tax Defaulted Land Program are unrelated to the mission of the rest of SCO.

You are presently considering a consulting business with regard to the format of Unclaimed Property Reports.  Each year, a company or agency that has unclaimed money or safe deposit items belonging to an another individual or entity must, by law, turn the money over to SCO.  Part of this transfer process involves support paperwork to document how much is owed to each individual. This information is uploaded to a mainframe database in such a fashion that names, last known addresses, social security numbers, and other identifying features of a gitren record can be called up to a screen for research and, ultimately, initiate payment transactions.

In order to upload this information with a sufficient level of uniformity, the report data must be submitted in a format prescribed by SCO.  The specifics of the actual consulting would involve having a particular company download the data they would be using for their unclaimed property report from their internal spreadsheet or database system and sending the diskette to you. Upon receipt, you would review the format and, where necessary, rearrange the fields into the correct positioning for the SCO's format.  You would then make a secondary analysis verifying that all the fields contained the correct data.  Once the verification was complete, you would send the new diskette in SCO's format along with their original diskette, all standard supporting documents completed and ready for the company's authorizing officer, and an audit report verifying that both diskettes contain the same exact data.

The company would then send the diskette report to SCO.  If any data was determined to be in the wrong fields, the company could direct you to make the changes in writing.  Any changes made would also be included in the audit report.  You will keep the company's reports on file for the required seven years and distribute additional copies to them if they require them.

ANALYSIS
The Act prohibits a public official from making, participating in, or using his or her official position to influence a governmental decision in which the official knows or
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has reason to know the official has a financial interest. (Section 87100.)  You are a public official for purposes of the Act. (Section 82048.)

An official has a financial interest in a governmental decision within the meaning of the Act if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, or on a member of the official's immediate family, or on:

(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.

* * *

(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.

(d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.

Section 87103(a), (c) , (d)

Each client from whom you would receive $250 or more in fees within 12 months would be a “source of income” to you. “Income” also includes a pro rata share of any income of any business entity in which you own a 10 percent interest or greater. Accordingly, you could not make, participate in making, or attempt to use your official position to influence a governmental decision if the decision would have a reasonably foreseeable material financial effect, distinguishable from the effect on the public generally, on such a client, or on a business entity in which own a 10 percent or greater stake.

Under the facts you have presented, you would not be making or participating in making governmental decisions with regard to the reports submitted by your potential clients.  However, as explained below, you would be attempting to use your official position to influence a governmental decision.

Prohibited "attempts to influence a decision" are defined in Regulation 18700.1

(a)  With regard to a governmental decision which is within or before an official's agency or
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an agency appointed by or subject to the budgetary control of his or her agency, the official is attempting to use his or her official position to influence the decision if, for the purpose of influencing the decision, the official contacts, or appears before, or otherwise attempts to influence, any member, officer, employee or consultant of the agency.  Attempts to influence include, but are not limited to, appearances or contacts by the official on behalf of a business entity, client, or customer.

Regulation 18700.1(a).

(Emphasis added.)

Foreseeablity and Materiality
For the purposes of the Act, a financial effect is "reasonably foreseeable" if there is a substantial likelihood that it will occur.  (In re Thorner (1975) 1 FPPC Ops. 198.)

Whether a financial effect is "material," within the meaning of the Act, depends on the type of governmental decision at issue and the nature of the financial interest.  (See Regulations 18702 - 18702.6.)  This must be determined on a case-by-case basis.  For the purposes of this letter, it is assumed that the governmental decisions with regard to the reports will reasonably foreseeably result in material financial effects on those clients.

Applying this law to your situation, the agency making the governmental decision with regard to the reports, SCO, is the agency by which you are employed.  The fact that you are employed in a division completely separate from the Unclaimed Property Division is irrelevant for purposes of the Act.  Therefore, you may not use your position at SCO to attempt to influence the approval or disapproval of the reports submitted by your clients.  You have experience in the Unclaimed Property Division and expertise in its rules, processes, and "inner workings." Presumably, it is this very experience and expertise for which your potential clients would be willing to pay you.  Bringing this expertise and experience to bear on behalf of private clients would constitute an attempt to influence the outcome in the Unclaimed Property Division, that is, to make it more likely that the reports would be approved.  This would be prohibited by the Act.

This is especially true because your intended business process includes submission to SCO by the potential client of an "audit report" signed by you.  Your signature on the audit report would overtly lend your authority and reputation as a former analyst in the Unclaimed Property Division to the client's

File No. A-96-278 

Page 5

submission.  Although you would not be directly contacting or appearing before SCO, to the extent that you would be identified or identifiable in the reports and supporting documentation submitted by your client, you would be “otherwise attempt[ing]” to use your position and experience at SCO to gain favorable review of your potential clients' reports.

Note also that your business itself may create disqualifying conflicts of interest for you.  The business may qualify as a "financial interest," within the meaning of the Act's conflict of interest provisions, if you have more than one thousand dollars directly or indirectly invested in it, or if you are an officer, director, partner, trustee, employee or any type of manager in it. (section 871Q3(a), (d), excerpted above.)  Whereas your potential clients would be directly involved in the governmental decisions of SCO, your business would be indirectly involved.2  It is a question of fact beyond the scope of this letter whether the 500's decisions on your potential clients' submissions would have a material financial effect on the business.  (See Regulation 18702.2)  Here, we note only the possibility that this could occur.

It is important to stress that this analysis addresses only whether the facts you have presented would constitute a conflict of interest under the Act.  It does not address other state laws which may preclude you from such a business venture.  (E.g., see Section 1090 et seq., "Incompatible Activities of State Officers and Employees.")

I trust this answers your question.  If you have any further questions regarding this matter, please contact me at 916/322-5660.

Sincerely,

Steven G. Churchwell 

General Counsel

By:
John Vergelli 

Counsel, Legal Division

SGC:JV: ak

2    See Regulation 18702.1(b), which distinguishes direct from

indirect involvement in a governmental decision.  Your business is indirectly involved in the decision because, for example, its reputation and its ability to attract clients dependstin large measure on its track record of success in the Unclaimed Property Division's action on its clients' submissions.

