November 5, 1996

Bill Horn

County of San Diego

Board of Supervisors

1600 Pacific Highway, Room 335

San Diego, California  92101-2470

Re:
Your Request for Advice 

Our File No. A-96-283

Dear Mr. Horn:

This is in response to your request for advice regarding your duties under the conflict-of-interest provisions of the Political Reform Act (the "Act").1
QUESTION
Under the Act, may you participate in the decisionmaking concerning General Plan Amendment GPA 96-03, since you own property which may be affected by the amendments contained in GPA 96-03?

CONCLUSION
The effect of the GPA 96-03 amendment must be analyzed under Regulation 18702.3(c) to determine if the effect on your property will be material.  You may not participate in the decision if the decision will have a reasonably foreseeable financial effect of $10,000 or more on the fair market value of your property.

FACTS
You hold office as a member of the Board of Supervisors of the County of San Diego.  The County of San Diego is currently processing an amendment to its general plan.  The proposed general plan amendment is scheduled to be presented to the Board of

1  Government Code Sections 81000-91015.  Commission regulations appear at Title 2, Sections 18000-18995 of the California Code of Regulations.
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Supervisors for consideration and action on November 6, 1996. You own real property which will be affected by the proposed general plan amendment.  The proposed amendment to the general plan, known as "GPA 96-03," will make revisions to the following portions of the county general plan:  the Regional Land Use Element, the conservation Element, the open space Element and certain community and subregional plans.

The fundamental change being effected by GPA 96-03 is a revision of the text of one of the designations in the Regional Land Use Element.  This designation is currently entitled "(20) Agricultural Preserve;" the amendment of GPA 96-03 will retitle it "(20) Nonintensive Agriculture."  The existing text of this designation contains the following regulation:

"Within this designation, the minimum parcel size shall be eight acres; provided that where a land conservation contract specifies a larger parcel size, the contract shall govern."

GPA 96-03 proposes to remove this regulation and replace it with a provision which regulates maximum residential density instead of minimum parcel size.  As amended, it will read in relevant part as follows:

"This designation permits a maximum residential density of up to 1 dwelling unit per 10 or 40 acres under the following circumstances:

1 Dwelling Unit Per 10 Acres:

(a) Land located within the boundary of the County Water Authority; or

(b) Prime agricultural land as defined by the Williamson Act, Government Code Section 51202 (c).

1 Dwelling Unit Per 40 Acres:

Lands not meeting the criteria for 1 dwelling unit per 10 acres."

The (20) Agricultural Preserve land use designation is applied to property throughout the unincorporated area of the County of San Diego constituting approximately 191,300 acres.  This reflects approximately 1,382 existing dwelling units (or 3,627 persons).  The property you own constitutes three parcels of approximately 34 acres total; these parcels constitute .017 percent of the overall area designated (20) Agricultural Preserve.

All of the property subject to the (20) Agricultural Preserve designation will be affected similarly by the proposed SPA 96-03 revisions.  The (20) Agricultural Preserve land use designation allows your land to remain included under the Williamson Act
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agricultural contract.  You have been under the Williamson Act contract since 1972 and have no intention of withdrawing.  You state that you will receive no benefit from the proposed general plan amendment.

ANALYSIS
The Act prohibits a public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  (Section 87100.)

Section 87103 of the Act provides that an official has a financial interest in a decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have

a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family, or on:

* * *

(b)  Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.

* * *

As a member of the board of supervisors, you are a public official (Section 82048).  You own real. property within the unincorporated area of the county, to which the (20) Agricultural Preserve designation applies and which will be affected by the amendments contained in GPA 96-03.  Thus, you have an economic interest in the decision and you may not participate in any decision that will have a reasonably foreseeable and material financial effect on your real property interest.

Foreseeability
Whether the financial consequences of a decision are reasonably foreseeable at the time a governmental decision is made depends on the facts of each particular case.  An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required. However, if an effect is only a mere possibility, it is not reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198.)

The foreseeability standard is met since your property will be affected by the GPA 96-03 amendments.

Materiality
Regulation 18702.1(a) (3) provides that the effect of a decision is deemed material with respect to real property that is
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directly involved in a decision.  Real property is considered to be directly involved in a decision if:

(A)
  The decision involves the zoning or rezoning, annexation or deannexation, sale, purchase, or lease, or inclusion in or exclusion from any city, county, district or other local governmental subdivision, of real property in which the official has a direct or indirect interest (other than a leasehold interest) of $1,000 or more, or a similar decision affecting such property;

* * *

Regulation 18702.1(a) (3) (E) defines "zoning" decisions as follows:

(F:)  For purposes of this subdivision, the terms "zoning" and "rezoning" shall refer to the act of establishing or changing the zoning or land use designation on the subject property.  The terms "zoning" and "rezoning" shall not refer to an amendment of an existing zoning ordinance or other land use regulation (such as changes in the uses permitted, or development standards applicable, within a particular zoning category) which is applicable to all other properties designated in that category, which shall be analyzed under Title 2, Division 6, Section 18702.3(c) of the California Code of Regulations.

According to the facts you provided, the portions of the general plan being amended by GPA 96-03 will apply to all property designated by the affected categories.  Specifically, the changes to the (20) Agricultural Preserve category will apply to all other property designated in that category.  The amendment to this category will replace the minimum parcel size with a maximum residential density.

Since the decision involves an amendment "within a particular zoning category which is applicable to all other properties designated in that category," the decision falls under Regulation 18702.1(a)(3)(E), which specifically states that Regulation 18702.3(c) applies for purposes of analysis.

Regulation 18702.3(c) states:

For decisions which may affect an interest in real property but which do not involve a subject property from which the distances prescribed in subdivisions (a) and (b) can be determined, the monetary standards contained in subdivision (a) (3) (A) and (B) shall be applied.
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Regulation 18702.3(a) (3) provides that the effect of a decision on real property in which an official has an economic interest is material if the decision will have a reasonably foreseeable financial effect of:

(A)  Ten thousand dollars ($10,000) or more on the fair market value of the real property in which the official has an interest; ...

Therefore, you may not participate in the CPA 96-03 amendment decision if it will have a reasonably foreseeable financial effect of $10,000 or more on the fair market value of your real property. (Regulation 18702.3(a) (3).)  This is a factual determination which you must make; the Commission does not act as the tinder of fact (In re Oglesby, (1975) 1 FPPC Ops. 71).

Public Generally
The Acting County Counsel, Mr. John Sansone, in his analysis of your question, concluded that the "public generally" exception does not apply.  Since we do not have any facts to the contrary, we will accept that conclusion.

I trust this answers your question.

Sincerely,

Steven C. Churchwell 

General Counsel

By:
Jill Stecher

Counsel, Legal Division

SGC:JS:ak

cc:  John J. Sansone

Acting County Counsel, County of San Diego

